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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

' I 

. 

i 

This is an appeal to review an order of the District 
Court of the United States for the District of Columbia. 

Jurisdiction of the District Court . Appellants sued the 
National Savings and Trust Company, for damages for 
failure, while administrator of the estate of Herman W. 
Van Senden, to collect three promissory notes aggregating 
$11,000, plus interest. Collection of the notes from the mak¬ 
er became barred by limitation while being held by the 
banks and a total loss of principal and interest resulted. 
In the Court below, motion by the appellants for summary 
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judgment was denied, and motion of the appellee for sum¬ 
mary judgment based on the statute of limitations was 
granted. 

The jurisdiction of the District Court was based on 
Title 11, chapter 3, section 6, of the Code of the District 
of Columbia. 

The jurisdiction of this Court is based on Title 17, chap¬ 
ter 1, Section 1, s of the Code of the District of Columbia, 
1940. 

STATEMENT OF THE CASE 

The appellants are trustees appointed by the District 
Court of the United States for the District of Columbia 
on November 15,1939, to take over and liquidate the undis¬ 
tributed assets of the estate of Herman W. Van Senden. 
(R. 1, 119). The administration of this estate, comprising 
almost one million dollars in assets, was commenced in 
i December 1929, when letters of administration were grant¬ 
ed by the District Court to the National Savings and 
Trust Company (a professional administrator of estates), 
Jessie M. Van Senden (an elderly lady and widow of the 
decedent), and Otto G. Van Senden (a brother of the de¬ 
cedent and a non-resident. 1 ) (R. 30) They were engaged 
in the administration of the estate for ten years, i. e., from 
December 13, 1929, to January 4, 1940, when the undis¬ 
tributed assets were delivered to the Trustees to continue 
the administration (R. 2). During the entire administra¬ 
tion period, the Bank was the managing and dominating 
administrator (R. 3, 62, 64). 

Amongst the assets taken over by the Bank for admin¬ 
istration, were three promissory notes signed by Maurice 
Baskin, in the total amount of $11,000 (R. 2, 13). They 


1 Otto G. Van Senden died on November 2, 1942, before this suit was 
brought. (B. 17-18) 
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were dated September 1, 1924, and were payable eight 
years after date, i. e., September 1, 1932. Prior to matur¬ 
ity, interest was paid on the notes while in the hands of 
the Bank, but only until March 12,1931. (B. 2, 3, 14) No 
action was thereafter taken to make further collections of 
interest. 

The notes were not paid at maturity - September 1, 
1932; and the record does not show that at that time any 
action was taken to make collection. The three year limi¬ 
tation bar began to run from September 1,1932, and would 
have expired on September 1,1935. It was not until March 
3, 1934, however, that any notice was taken of the delin¬ 
quent interest payments and the running of the limitation 
period. 

The Bank had established a special office and organiza¬ 
tion for the administration of the estate, and had placed 
Frank J. Claveloux, an employee, in charge, subject, how-; 
ever to the supervision of officials of the Bank (B. 67). 
The president of the Bank testified that he, the president, 
was “the chief officer in charge of the administration of] 
the estate” (B. 64), and “I had the responsibility of hand¬ 
ling them (the Baskin notes) in my capacity as the Senior 
Trust Officer.” (B. 65) Mr. Lester A. Lawrence, a trust! 
officer of the Bank, was next in rank, and he testified that 
he supervised Mr. Claveloux in the handling of the Baskin 
notes (B. 67). 

• - I 

On March 3,1934, Mr. Claveloux sent a memorandum to] 
Mr. Lawrence, stating that the Baskin notes “will be out-! 
lawed on March 12, 1934, and we suggest that Mr. Baskin 
be sued for the deficiency, in other words the full amount 
of the notes” (B. 34). 

On March 9, Mr. Lawrence referred the matter to Web¬ 
ster Ballinger, attorney for the estate, for “appropriate 
action” (B. 35, 49). Mr. Ballinger reported to the Bank 
on June 5, 1934, that “Maurice Baskin as maker is per- 
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sonally liable on the three notes”; that he had been nego¬ 
tiating with Baskin for payment; that Baskin had pro¬ 
posed that if the Bank would withhold suit on .the notes, he 
would waive the statute of limitations which would bar col¬ 
lection on September 2,1935, and that on September 2,1935, 
he would pay, or arrange for payment of the notes in whole 
or in part. (R. 38, 73). Ballinger recommended that the 
offer be accepted, and such an agreement was made in 
writing oh July 23, 1934 (R. 21, 38, 50). This Court held 
i n Noel v. Baskin , 131 F. 2d 231, that the effect of tha t 
a greement was to snsp e ndthe statute of limitations for 
an additional three years, until September 1, 19 38. In a 
letter to the Bank, dated July 23, 1934, BallmgefStated: 
“Notation should be made on your records to take this 
matter up on September 2, 1935. This is important.” (R. 
40) 

On July 25, 1934, the trust department of the Bank sent 
the waiver agreement to Mr. Claveloux with a memoran¬ 
dum stating: “Please make notation on your records to 
take this matter up on September 2, 1935.” (R. 4) 

September 2, 19$5^ a rrived T and the notes matured for 
payment under tne 'tfaiver agreement. The limitation per- 
i od also began to run for the second ti me. On that daiep- 
according to a memorandum m the files""5f llIS Bank, some¬ 
one in the trust department “called Mr. Claveloux and 
requested that he endeavor to enforce collection re the 
account of Maurice Baskin and to report the result of his 
efforts.” (R. 42). Nothing was done, however, until Octo¬ 
ber 24, 1935. On that date, according to a memorandum in 
the files of the Bank, it was “informed by Mr. Ballinger 
this day that by chance he ran across the account of” Maur¬ 
ice Baskin, “and noted that it was overdue. He called Mr. 
Lawrence on the phone and told him the facts in the case. 
Mr. Lawrence then asked him if he wasn’t handling the 
case, to which he replied he had been—so Mr. Lawrence 
told him to go ahead and take care of same.” (R. 43). The 
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year 1935 ended, however, with no effort having been made 
to collect the notes. 

' 

During the year 1936, the only attention given to the 
matter by the Bank is stated in its Answer, which purports 
to relate what was done with regard to the notes, as fol¬ 
lows: “On occasions during the year 1936 said matter was 
further considered by said joint administrators.” (R. 15) 

Desiring to wind up the administration and collect its 
commissions, in May, 1936, the Bank proposed a distribu¬ 
tion of the assets. 1 (R. 87, 104). The distributees objected 
to the method of distribution proposed, and the proceed¬ 
ings with regard to the problem were not concluded until 
the appointment of the trustees in November, 1939 (R. 16, 
20, 92, 96, 102, 104) Although the legal responsibility of 
the Bank as administrator was not ended until November 
1939, on April 28, 1936, the Bank stated that its duties as 
administrator had been completed. In May 1936, the Bank 
dismantled the organization which it had established and 
maintained to handle the affairs of the estate, and ceased 
from thence forward to function to administer the estate 
or to preserve the assets. (R. 21, 50, 52, 65, 69) The Bank 
further stated in August 1936, “said organization is there¬ 
fore not now available to attend to the many affairs of 
said estate which require attention, even assuming that 
your petitioner was willing to continue such responsibil-j 
ity, which it is not ” (R. 112) 

For the year 1937, the Answer is silent as to any action 
taken to collect the notes. Hence, it may be taken for grant¬ 
ed that the matter suffered another year of neglect. 

. 

As to 1938, the Answer alleges that in the early part of 
the year, the matter was again referred to an attorney! 
and that he reported an offer by Baskin to settle the claim 


3 The Bank collected $67,102.48 for services to the estate, $660 of which 
was attributable to the Baskin notes. The estate also paid attorney's 
fees of $28^74.99 (R. 80). 
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for $350, to which the Bank agreed but the other adminis¬ 
trators objected (R. 15, 23, 54). No suit was brought, and 
such was the state of the case when the limitation period 
arrived on September 1, 1938. From that time until the 
Bank turned the assets over to the trustees on January 

4, 1940, no notice was taken of the claim. 

_ > • »'* 

The receipt of the Baskin notes by the trustees on Janu¬ 
ary 4, 1940, marked the earliest time at which any one . 
other than the administrators could have instituted suit 
against Baskin. Promptly thereafter—on January 22, 
1940—the trustees filed such a suit in the District Court. 
Baskin pleaded that the action was barred because not 
brought within three years of September 2, 1938; that is 
to say, while the notes were still in the hands of the Bank. 
The defense was sustained by the District Court in an 
order entered August 1, 1941, and affirmed by this Court 
in an order of October 26, 1942. 

x» * . 

This s uit by the trustees against the Bank was filed on 
March 23, 1944, ^five~ years after they ha d rece ived Jhe 
Baskin notes irom tEe~Bank. and tw o years and fi ve months 
’SfEorlhe jemsio iTof this Cou rt had finally determined that^ 
collection against Baskin was barred: -- 

The trustees determined to sue Baskin instead of the 

Bank because at that time it had not been settled that the 

. 

limitation period on the waiver agreement was three or 
twelve years, and because, the statute of limitations being 
a personal privilege of Baskin, they could not correctly 
allege in a complaint against the Bank that Baskin would 
plead the statute. 

The Bank filed a motion to dismiss on the grounds (1) 
that Appellants had no right to maintain the action; (2) 
that the action was barred by limitation; and (3) that the 
other two administrators were indispensable parties (R. 
7). Mr. Justice Morris overruled the motion, without, how¬ 
ever, deciding the question of limitation (R. 9). As to that, 


i 

i 


he said the question of limitation depended upon “numer¬ 
ous critical dates and circumstances which do not sufficient¬ 
ly appear in the complaint to enable the Court at this 
posture of the case to know when the statute of limitations 
commenced to run.” (R. 11) | 

i 

The Bank then filed an Answer setting up a defense in 
confession and avoidance (R. 13). The avoidance was 
based on the ground (1) that the other administrators had 
refused to accept $350 in payment of the notes; (2) that 
Baskin had a good defense to a suit by the Bank; and (3) 
that by a non-existent order of the Probate Court the Bank 
had been relieved of any duty to collect the notes (E. 15, 
17, 24-27). | 

Appellants filed a motion for summary judgment, based 
on the pleadings, depositions, affidavits and the court rec¬ 
ords in the administration proceedings (E. 29). The Bank 
also filed a motion for summary judgment, again an the 
ground that the action was barred by limitation. (R. 47 )j 
The Court below sustained the Bank’s motion and conse4 
quently overruled that of the Appellants (R. 72). ! 

STATUTE INVOLVED 


The pertinent provision of the limitation statute reads 
as follows: 


• • ♦ No action the 
speclaliylpjc£scribecl m 


Ion of whi ch is not otherwise 

e" .1.IJ11 i in 


after three years from the~time when the right to 
maintain such acti6n"sMll huvy ■'autiued: 1 [ 

(D. C. Code, 1940 ed., Sec. 12-201.) 


STATEMENT OF POINTS 

i 

The Court erred in failing to hold that the statute of 
limitations did not begin to run until October 26, 1942, 

. I 

I 


I 
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when it was made certain by the decision of this Court 
that recovery on the notes from Baskin was barred by 
limitation. 

The Court erred in sustaining the motion for summary 
judgment on behalf of the defendant and in overruling the 
motion for summary judgment on behalf of appellants. 


SUMMARY OF ARGUMENT 


The question in this case is, At what time did the statute 
of limitations begin to run in favor of the Bank? The 
trustees contend that it did not begin to run until October 
26,1942. when this Court decided that Baskin’s plea of the 
statute of limitations was good. The Bank contended in 
the Court below that the statute began to run in its favor 
on September 2,1938, and expired on September 2,1941. 

An administrator is liable for losses to an estate result¬ 
ing from his negligence. The failure of the Bank to bring 
suit against Baskin before the claim was barred, and the 
deliberate abandonment of the estate in 1936, constituted 
gross negligence. 

Whether the negligence of the Bank would result in loss, 
however, depended upon the final decision in the suit by 
the trustees against Baskin to recover on the notes. That 
decision was that the claim was barred against Baskin. 
The legal liability of the Bank, therefore, did not accrue 
until the decision of this Court in Noel v. Baskin, 131 F. 
2d 231, on October 26,1942. This case, having been brought 
on March 23, 1944, was well within the three year limita¬ 
tion period. 
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ARGUMENT 


The Failure of the Bank to Bring Suit on the Notes and 
Its Abandonment of the Estate, Was Gross Negligence 
Which Resulted in a Loss, for Which an Action Lies. 

I 

The Bank does not deny that it made little or no effort 
to collect the notes at any time. It contends that prior to 
the time when the limitation applied, and during 1936, and 
because the distributees objected to the plan of distribution i 
of the estate which it had proposed, it was absolved of any[ 
further responsibility, and, in effect, discharged as admin¬ 
istrator. 

An administrator is liable for negligence in the adminis¬ 
tration of the estate. 

Horn v. Lockhart, (1873), 7 Wall. 570, 580 
. Hook v. Payne, (1871), 14 Wall. 252 

McBurney v. Carson, (1878), 99 U. S. 567 
Lamar v. Micou, (1884), 112 U. S. 452 v ! 

Davis v. State, 237 Ok. 143; 185 So. 774, 777 | 

Palmer v. Elco Realty Co., 8 N. Y. Supp. (2d) 908, 909 

In the absence of a formal discharge by the Court, an . 
administrator is bound to administer the estate and pro\- 
tect the assets, and may not abandon the trust at will or 
because his plan of distribution is objected to and a proby 
lem of distribution arises. 

I 

The rule was stated in Marfield v. McMurdy, 25 App. 
D. C. 342, 351, as follows: j 

The argument of the appellant, in opposition to this, 
is that the executorship, properly so-called, ceased at 
the termination of the period of administration, that 
is, in about twelve or thirteen months after the issue 
of letters testamentary and the settlement of account 
or tiie lapse of the time for such settlement in the 
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Probate Court; and that thereafter the appellee held 
the estate as trustee, with compensation, & any, de¬ 
pendent upon a court of equity. But this is an argu¬ 
ment based upon words, not upon substantial things. 

The executor does not cease to be executor because 
the period of administration, so-called, may be passed. 
He is still executor as long as he has anything under 
the will to execute. He is just as much a trustee dur¬ 
ing the period of administration as after it. Every ex¬ 
ecutor, administrator, guardian, receiver, assignee, and 
other person or persons acting in a fiduciary capacity, 
is a trustee; and the ordy difference, at all events, the 
principal difference, between an executor during the 
period of administration and< an executor after the 
lapse of the period of administration, is that the form¬ 
er is responsible to the probate court for the faithful 
execution of his trust, the latter to a court of equity.” 

See also Colt v. Colt, 111 U. S. 579 
McBumey v. Carson, 99 U. S. 572. 

n 

The Liability of the Bank Depended Upon Whether a Loss 
Would Result From Its Neglect, and the Limitation 
Period Began to Run in Favor of the Bank Only from 
the Occurrence of Future Contingent Events Which 
Made the Loss Certain. 

The future contingent events which, added to the negli¬ 
gence of the Bank, were necessary to produce a loss, were 
(1) that Baskin would refuse to pay the notes, (2) that 
when sued he would plead the statute of limitations, and 
(3) that the plea would be held to be good. These events 
could not occur until Baskin had been sued by the trustees, 
and until the final result of that suit should be adverse to 
the trustees. That final result occurred when this Court 
affirmed the judgment for Baskin on October 26,1942. The 
statute of limitations began to run in favor of the Bank, 
for the first time, from that date. 
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On September 1, 1941, the date when the Bank asserts j 
the statute had run in its favor, the question of the valid¬ 
ity of Baskin’s plea that the statute had run as to him was 
pending undecided in this Court. At that time, there was 
a probability that the neglect of the Bank would have been 
harmless. 

The earliest time at which any suit could have been 
brought against the Bank by anyone was after January 4, 
1940, when the Bank delivered the uncollected notes to the| 
trustees. Prior to that time, possession and control of thej 
notes was in the Bank; and, of course, it would not have! 
sued itself for its own wrong. 

Had suit been brought by the trustees against the Bank 
as soon as they received the notes, the Bank would have 
correctly pleaded that the notes were not necessarily then\ 
uncollectible, because the statute of limitations was the 
privilege of Baskin which he had not then and might never 
set up. 

The statute of limitations does not operate of its own 
force, but is a defense which must be pleaded and proved, | 
if the party’ wishes the benefits of its provisions. 

Finn v. United States, 123 U. S. 227 

I 

Sanger v. Nightingale, 122 U. S. 176 

Alexandria Canal Co. v. Swann, 46 U. S. 83 

Wiard v. Sernken, 19 D. C. 475 

The Bank could have properly insisted that the trustees | 
first pursue and exhaust their remedy against Baskin, 
before attempting to hold it for a mere possible loss, and 
one which might be prevented by the trustees by success¬ 
ful prosecution of a suit against Baskin. 

It could not have been determined until the conclusion of 
Noel v. Baskin, supra, that the bank was a person against 
whom a cause of action lay. 
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A cause of action does not accrne when the wrong is 
done, bnt when the damage which results also occurs, and 
is capable of ascertainment . Wrongful conduct and loss 
must concur. It is of the essence of statutes of limitation 
that time begins to run as to causes of action only after the 
right to prosecute them to a successful conclusion has fully 
and completely accrued. 

Where a party’s right depends upon, the happening 
of a certain event in the future, the cause of action ac¬ 
crues and the statute begins to run only from the time 
when the event happens. 37 Corpus Juris p. 811. 

Where some condition precedent to the right of ac¬ 
tion exists, whether it is demand and refusal or some 
other act or contingency, the cause of action does not 
accrue, and action thereon can not properly be com¬ 
menced; nor does the statute of limitations begin to 
run until that condition is performed. 34 American 
Jurisprudence p . 95. 

When a pending suit is conclusive as to the nature and 
extent of a claimant’s rights in another cause of action, or 
when the result of the pending suit is a prerequisite to his 
right to maintain another action, the time during which he 
is prevented from exercising his legal remedy by the pen¬ 
dency of the first proceedings, is not counted against him, 
particularly where the pending litigation was provoked by 
the defendant’s own acts, and the purpose thereof is to pre¬ 
vent or reduce loss resulting from the defendant’s negli¬ 
gence. 37 Corpus Juris pp. 813, 1039, 1040. 

The rule is applied in a wide variety of cases, as follows: 

Blackwell v. Hatch, 13 Okla. 169; 73 Pac. 933 (1903) 

Supreme Court of Oklahoma. 

. . . equity will not reach out and collect a debt until 
a party has exhausted his remedy in a court of law. 
It was the duty of Hatch to commence suit on his claim 
against A. J. Blackwell when due, and to collect the 
same in the ordinary way if possible. This he did and 
found that the debtor had no property out of which 
it could be made. He was then entitled to commence 


this action within the two years after the execution 
was returned, for his cause of action at that moment 
accrued. 

People v. Schayer, 59 Pac. 409-410 (1899) I 

Court of Appeals of Colorado. 

The time when a cause of action arises against a 
sheriff for the breach of an official duty, so as to start 
the statute running, has been the subject of consider- | 
able judicial discussion. The authorities are not all | 
agreed, but the weight of them, as determined by the | 
Supreme Court, is to the point that the cause does not 
necessarily arise at the time the officer fails to per- j 
form his duty, for at that point no legal wrong or inju- | 
ry to the plaintiff may have been committed. If the in¬ 
jury is complete at the time of the act, the statute j 
starts to run; but, if the act is not legally injurious 
until certain other consequences occur, then the cause 
of action does not arise at the time of the breach by 
the officer, but at the time of the happening of the in¬ 
jurious consequences. This comes from the circum- i 
stance that there is no relation of contract between 
the officer and the creditor in whose favor the process 
issues, and this creditor can have no right of action j 
against the officer, and can legally suffer no damage, j 
until it comes to him because of the failure to perform 
. . . there must be the union of the breach by the offi¬ 
cer and the legal damage resulting to the creditor, in i 
order to entitle him to maintain the suit and start 
the statute running. . . . Neither Schayer nor his as¬ 
signors could have brought suit against the sheriff at 
the time they had judgment against Dalton & Riley. [ 
These judgments were necessarily conditions prece¬ 
dent to the right to sue .... j 

In Eyerly v. Board, 77 Iowa 470; 42 N. W. 374 (Supreme 
Court of Iowa, 1889), the plaintiff sought to recover money 
previously paid to a Tax Board, and the Board pleadedj 
the statute of limitations, contending that it began to run 1 
from the time the money was paid. The tax was impose^ 
for the benefit of a railroad, and the plaintiff first brought) 
suit against the railroad to test the validity of the taxj 
The tax was held invalid. Based on that judgment, the 
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plaintiff then sued the Board for the return of the money. 
The Tax Board contended, as does the Bank in this case, 
that while the case against the railroad was pending, the 
statute barred the action against it. In overruling the con¬ 
tention, the Court said: 

At the time these taxes were paid a suit was pending 
between the parties in interest to test the validity of 
this tax. These were the only parties having any in¬ 
terest in the money held by the treasurer. Suppose a 
demand had then been made for an order for the re¬ 
turn of the money, and on refusal this suit had been 
instituted. Upon a mere suggestion of the fact, the 
court would postpone a hearing until a final determin- 
ination of the suit between the parties in interest, and 
it would be reasonably expected that with such deter¬ 
mination no further hearing would be necessary; and, 
if the court did allow it to proceed, it should not do it 
without the other party in interest being interpleaded, 
and the same issues would be involved on the two 
suits. This the law’ does not require. The commence¬ 
ment of the suit against the railroad company was the 
commencement of a suit to recover this money, in its 
effect, and the law did not require the plaintiff to 
suppose that a disinterested party, whose only right 
to retain the money was to know where the law would 
place it, ever might refuse to surrender it. So far 
as the validity of the tax is concerned, the adjudica¬ 
tion between the taxpayer and railroad company is 
conclusive. We may in reason say that, after the 
commencement of the suit against the company to test 
the validity of the tax, the right to successfully pros¬ 
ecute this suit was contingent upon that. Practically 
it must await the result. In principle it is not mater¬ 
ially different from cases where one in good faith 
pays taxes, and the land is afterwards adjudged to 
belong to another. His right to recover the taxes so 
paid is contingent upon the suit which settles the tit¬ 
le, and in such cases the statute does not run until 
the question of title is settled. . . . While in all re¬ 
spects these cases and the one at bar are not alike, the 
principle in this respect seems to be the same. 
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The same principle was applied in Township of Grant v. 
Township of Reno, 107 Mich. 409 ; 65 N. W. 376 (Suprejme 
Court of Iowa, 1895), in which Grant Township sought to 
recover money from Reno Township on an agreement be¬ 
tween them for liability on bonds. In another case a bond¬ 
holder sued and recovered against Grant Township. Grant 
Township then brought suit against Reno on the agree¬ 
ment, and Reno set up the statute of limitations, contend¬ 
ing, as does the Bank, that during the first suit the cause 
of action in the second suit had expired. The contention 
was overruled. 

The claim of the complainant is not barred, either 
by laches or the statute of limitations. These bonds 
were issued in January 1869, before the decision was 
rendered in People v. Salem, 20 Mich. 452, May 26, 
1870. Under that decision these bonds were void, and 
their payment could not be enforced in the courts of 
this State, unless they showed upon their face the 
authority of the township to issue them, and were in 
the hands of a bona fide holder without notice. The 
bonds were payable 15 years from date. The Township 
of Grant was therefore not liable until its liability 
was established by the judgment of a court of compe¬ 
tent jurisdiction. Presumably, the officers and people 
of both these townships so understood the situation. 
There was therefore no necessity for proceeding pr 
right to proceed to ascertain the amount of the bonds 
chargeable to each township until the liability of the 
Township of Grant was established by the judgment 
of such court. If the Township of Grant had com¬ 
menced suit against the Township of Reno for its pro¬ 
portion of these bonds, according to the agreement of 
the two boards, it would have been a sufficient answer 
that the bonds were void under the decision in the 
Salem case, and there was no certainty that the forip¬ 
er would or could be held liable for them. According to 
the allegations of the bill, its liability was established 
in October 1891, and within three years after that 
this suit was commenced. 

The same principle was applied in \Kreitz v. Behrens- 
meyer, 149 HI. 496; 36 N. E. 983, 984 (Supreme Court of 
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Illinois, 1894), in which the plaintiff sought to recover 
the salary of a public office to which he had been elected. 
Before suing to recover the salary, the plaintiff sought in 
another suit to establish his right to the office. Having 
procured judgment in that suit, he then brought an action 
to recover the salary. The contention that his right to the 
salary expired by limitation during the first suit, was over¬ 
ruled. 


The cause of action, to this plaintiff, did not accrue, 
so that an action could be maintained therefor by him, 
until his right to the office was determined. The ad- 
i judication of the court, finding that he was lawfully 
elected, for the first time entitled him to recover the 
salary incident to the office. His right then first ac¬ 
crued. The statute of limitations barred no part of 
this claim. 

Donovan v. Dickson, 37 N. D. 404; 164 N. W. 27 (Sup. 
Ct. N. D. 1917) 

Syllabus: “Where an action in a court of equity is 
necessary to determine whether or not a party who 
has paid a portion or all of the purchase price of a 
tract of land has a lien upon such land for such pur¬ 
chase price, the statute of limitations would not com¬ 
mence to run until the termination of such action and 
the entry of final judgment therein.’’ 

Lamb et al. v. Ewing, 54 F. 269 (CCA 8th), Caldwell 
and Sanborn, Circuit Judges, and Shir as, District 
Judge. 

The next question presented by the errors assigned 
is that arising on the plea of the statute of limitations, 
the contention of the plaintiffs in error being that the 
right to sue upon the bond accrued as soon as it was 
executed, for the reason that it has been decided that 
the judgment upon which the land was sold was void, 
and not merely voidable. The purpose of the bond was 
to secure the repayment into court of the money re¬ 
ceived from the sale of the realty in case it should be de¬ 
termined by the supreme court that the sale could not 
stand. If the question of the validity of the sale had 
never been carried in any mode to the supreme court. 
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and Ewing’s claim to the land had never been ques¬ 
tioned, certainly no ground for demanding the repay¬ 
ment of the money into court would then have existed, 
and it certainly would not have been in accordance with 
justice for the court to compel the repayment of the 
money into court, so long as Ewing’s title to the laind 
re m a i ned undisputed. So long, also, as the question 
of the validity of the sale of the realty to Ewing was 
in fact pending before the supreme court, no action 
could have been maintained on the bond, because, ac¬ 
cording to its terms, the court had no right to demand 
repayment unless the order of confirmation of the 
sale of the realty should be reversed by the supreme 
court. It was not, therefore, until that court decided 
the question of the invalidity of the sale of the realty 
that any right of action accrued on the bond given 
to secure the repayment into court of the money de¬ 
rived from the sale of the realty, and, as the petition 
against plaintiffs in error was filed and service there¬ 
on was had within the statutory period, dating from 
the rendition of the judgment of the supreme court, 
which settled the invalidity of the sale of the realty, 
it follows that the plea of the statute cannot be sus¬ 
tained. 

The liability of the Bank is similar to the secondary 
liability of stockholders. Actions against stockholders 
show a familiar application of the rule which controls in 
this case—that the statute did not commence to run in fa¬ 
vor of the Bank until the remedy against Baskin, the mak¬ 
er of the notes, had first been exhausted. 

Blackburn v. Irvine, 205 F. 217 (CCA 3). 

Neither does the Pennsylvania statute furnish a de¬ 
fense. No suit could have been brought in this state 
to recover a money judgment against Blackburn, until 
his liability had first been precisely defined in the Ohio 
proceeding; and this did not take place until July, 
1905. Not until then was his stock actually assessed 
and a decree entered commanding him to pay a defi¬ 
nite sum of money on or before a definite date, and 
appointing a receiver to sue for it in case of default. 
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No suit could have been brought in Pennsylvania be¬ 
fore the entry of that decree. 

King v. Pomeroy, 121 F. 287 (CCA 8) 

Another reason why this action ought not to be main¬ 
tained is pressed upon our attention. It is that it was 
barred by the limitation of three years prescribed by 
the Code of Civil Procedure of Kansas, art. 3, sec. 18, 
subd. 2. This contention rests upon the argument that 
the bar of the statute cannot be postponed by the 
failure of a creditor to avail himself of any means with¬ 
in his power to prosecute or preserve his claim ( Bans- 
erman v. Bhmt, 147 U. S. 657,13 Sup. Ct. 466, 37 L.Ed. 
316), and that the creditors were aware of the insol¬ 
vency of the bank, and hence of the liability of its 
stockholders, and could have commenced their suit to 
enforce it as early as April 13, 1891, when the bill for 
the appointment of the receiver was filed. But the 
answer to this objection is that the suit to administer 
the affairs of the bank, commenced in 1891, was, like 
the proceedings of the comptroller in cases within his 
jurisdiction, a proceeding to ascertain and enforce 
the liability of the shareholders as well as to adminis¬ 
ter the tangible assets of the bank, because that as¬ 
certainment and enforcement was a part of the liquid¬ 
ation contemplated, so that no time ran against the 
creditors during the pendency of that proceeding. Un¬ 
der that bill, every creditor who proved his claim be¬ 
came a party to the suit as of the date of the bill, and 
the subsequent intervening petition of Stone for the 
ascertainment and enforcement of the liabilities of 
the shareholders commenced no proceeding which was 
not already pending, conferred no power and invoked 
no jurisdiction which the court could not as well have 
exercised on the original petition and the reports of 
its receiver. Richmond v. Irons, 121 U. S. 52, 7 Sup. 
Ct. 788, 30 L. Ed. 864. 

The result is that the cause of action which the re¬ 
ceiver is now prosecuting in the case before us never 
accrued until 60 days after February 12, 1900, when 
the court ascertained the necessity, and ordered the 
payment of the 38.84 percent of the par value of the 
stock 60 days after that date. (p. 297) 
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PoweU v. Oregonian Ry. Co., 38 F. 187 

And lastly: “Is this suit barred by lapse of timet’^ 

The contention of counsel for defendant is that it 
is brought on the original claim for waste, and that 
is barred by the statute of the state in six years from 
the time the right of action thereon occurred, (Compi 

1887, Sea 6) and that more than seven years had elaps¬ 
ed before the commencement of this suit, —July 10, 

1888, —and the loss of the warehouse,—January 15, 

1881. | 

i 

But in my judgment this contention is based on a 
total misapprehension of the nature of these proceeds 
ings. The claim for damages for the waste was made 
against the corporation, and not the stockholder, and 
is merged in the judgment obtained against the form¬ 
er, and no longer exists. This is a different suit, be¬ 
tween different parties. It is a suit against the stock¬ 
holder to enforce the payment of a judgment. The 
liability of the stockholder is secondary ,—in the nature 
of a guaranty,—and did not arise until the judgment 
was given against the corporation, and it was insol¬ 
vent. 

* 

A suit on this judgment, for any purpose for which 
it may be maintained or serve as an inducement, is 
not barred for 10 years after its entry. This suit is ijn 
the nature of a creditor’s bill, to collect a judgment 
from the debtors of the judgment debtor. 

No call appears to have been made on the defend¬ 
ant’s stock by the corporation. There is therefore no 
pretense that the statute ever was put in motion again¬ 
st the creditor in that way, even if it could be, which 

is not conceded. Thorny. Liab. Stockh., Sec. 291. 

• 

In my judgment, the statute did not commence to 
run against the liability of the shareholder to tke 
creditor until the latter had exhausted his remedy 
against the corporation, which in this case, the same 
being insolvent, happened when the judgment was ob¬ 
tained against it. (pp. 190-191) 
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The Bank, Being a Fiduciary, May Not Escape Liability 
'for Negligence by Pleading the Statute of Limitations. 

The early English cases, cited in Williams v. Freeman f 
7 Watts & Sergeant (Sup. Ct. Pa.) 359-361, were to the 
effect that the Statute of Limitations did not apply to any 
case of trust. In Williams v. Freeman , the court held that 
the Pennsylvania Act of Limitations did not apply to an 
action against an administrator founded upon a devastavit, 
saying: 

I am not aware of any case in which the statute has 
been set up, by an executor or administrator, as a de¬ 
fense in an action of debt against him for a devasta¬ 
vit. Many such actions have been brought and recov¬ 
eries had therein, where no doubt in some of them the 
statute would have been a bar, had it been considered 
that it extended to or embraced such actions. 

In Pinckard v. Woods , 49 Va. 140, 147, suit was brought 
against an administrator more than seven years after the 
alleged waste occurred. Among other defenses, that of the 
bar of the Statute of Limitations was interposed. The 
Supreme Court of Appeals of Virginia said: 

Nor does the statute of limitations afford protection 
to the appellant, for the appellees have no remedy but 
in equity, which will not allow its application to such 
a case as this. 

Leakers Executor v. Leake, 75 Va. 792. 

The rule in New York is to the same effect. In Harring¬ 
ton v. Keteltas, 92 N. Y. 40, an executor failed to make any 
effort to collect a debt, as a result of which the estate lost 
a claim of $20,000. The executor having died, a succeeding 
administrator sued the debtor, who successfully pleaded 
the statute of limitations, based upon the delay of the orig¬ 
inal executor. Suit was then brought against the estate of 
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the executor. Despite the defense of the statute of limita¬ 
tions, he was held liable. The Court said: 

It is unnecessary, therefore, to consider whether after 
a greater lapse of time an executor would be permits 
ted to allege his own wrong so as to have time run in! 
his favor from the beginning of his neglect, or whether 
each day before accounting would not be deemed the 
commencement of the cause of action, or he be charge¬ 
able for the money he might have collected, as for as¬ 
sets in his hands. 

Schouler, in his work on Wills, Executors and Adminis¬ 
trators (1923), sec. 2515, summarized the rule as follows: 

It may be questioned whether an executor, or admin¬ 
istrator will be permitted to allege his own wrong so 
as to have time run in his favor. [ 

The case of Darling v. Birney, 54 App. D. C. 318, 297 
F. 1011, 1017, which contains a fragment of obiter lan¬ 
guage apparently to the contrary, merely holds that equity- 
will not require an executor’s executrix to make an ac¬ 
counting and pay a claim which arose against a deceased 
executor twenty years before. 


The objects of statutes of limitations are to suppress 
fraudulent and stale claims and to prevent their resurrec¬ 
tion, when all the proper vouchers and evidence are lost, or 
the facts have become obscure from lapse of time. 

| 

None of the usual reasons for the application of a stat¬ 
ute of repose exist on behalf of the Bank. Prompt action 
was taken by the Trustees to obtain collection from tl|e 
maker of the notes, at the earliest date on which such notes 
came into their possession. A bank such as appellee usually 
preserves its records over a long period of time. All tyf 
the vouchers and accounts filed in the probate proceeding 
are preserved and available to it for inspection and refer¬ 
ence. Its responsible officers who carried out the adminis¬ 
tration of the estate for it, are alive and have not removed 
from this jurisdiction. In fact, they have given deposi- 
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tions which are in evidence in this proceeding. There is 
therefore no question of the general inconvenience that 
arises from the defective memory, due to lapse of time, 
or jdeath or removal of witnesses. 

CONCLUSION 

The judgment below should be reversed with directions 
to the District Court to enter judgment for the appellants 
on their motion for summary judgment. 

Russell Hardy 

1625 K Street, N. W. 
Washington 6, D. C. 

Harold L. Schilz 

1109 Earle Building 
Washington, D. C. 

Attorneys for Appellants. 





APPENDIX 





INDEX 


Pagf 

I 

Complaint (Negligence)_2& 

l 

Motion to dismiss Complaint_7a 

Memorandum denying Motion to dismiss__8a 

I 

Order overruling Motion to dismiss_Ilk 

* . I 

Answer to Complaint_ 12pt 

Motion of plaintiff for summary judgment_26a 

Motion of defendant for summary judgment_ _27a 

Judgment _ 38a 


i 











©niteii States Court of Appeals i 

District of Columbia 


No. 9246 

I 

i 


F. Regis Noel and Charles J. Shellhorn, Trustees 

Appellants, 

vs. 

National Savings and Trust Company, 

AppeUee . 


Appeal from the District Court of the United States 
for the District of Colombia 


l 


JOINT APPENDIX TO BRIEFS 



2a 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


F. Regis Noel and Charles J. Shellhorn, 

Trustees, 

Plaintiffs, 


(National Savings and Trust Building, 
15th Street and New York Avenue, N. W.) 


v. 

National Savings and Trust Company, 

Defendant, 

(15th Street and New York Avenue, N. W.) 


Civil 
Action 
No. 23580 


Complaint 

1 ( Negligence) 

Filed March 23,1944 
Charles E. Stewart, Clerk 

L The plaintiffs, F. Regis Noel and Charles J. Shellhom, 
were appointed trustees in Equity Cause No. 62,638, in 
this Court, on November 15, 1939, to receive, collect and 
liquidate all of the remaining assets of the estate of Her¬ 
man, W. Van Senden, Administration No. 39,451 in this 
Court, and have heretofore duly qualified by giving bonds 
and receiving and holding all of the remaining assets of 
said estate. 

2. The National Savings and Trust Company is made 
the defendant to this complaint. It is a corporation, and 
has its principal place of business in Washington, D. C. 
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National Savings and Trust Company will be hereinafter 
referred to as the Bank. 

3. The matter in controversy in this suit exceeds, ex¬ 
clusive of interest and costs, one thousand dollars. 
2 4. Upon, to wit, September 1,1924, Maurice Bas¬ 

kin executed three certain promissory notes, bearing 
said date, to the order of John B. Davis, payable on or 
before eight years after date, with interest at the rate of 
six percent per annum until paid, said interest payable 
quarterly, annually and at maturity, each installment of 
interest to bear interest after maturity, if then not paid, a(t 
six percent per annum; said notes being respectively, No. 
101 for the sum of one thousand dollars, No. 119 for the 
sum of five thousand dollars. No. 120 for the sum of five 

j 

thousand dollars. All of said notes were secured by a third 
deed of trust on lots numbered 105 to 109, square 2868, 
in the City of Washington, in the District of Columbia, 
Algernon S. Gardiner and Moses J. Wright, Trustees. 

5. The payee of said notes, prior to their, due date, 
endorsed, transferred and delivered them, without recourse, 
to Herman W. Van Senden. 

6. On, to wit, October 4,1929, Herman W. Van Senden, 
being then a resident of the District of Columbia and then 
the owner of said notes, died intestate. 


7. On, to wit, December 13, 1929, letters of administra¬ 
tion were granted by this Court to the Bank, Jesse M. Van 
Senden and Otto G. Van Senden, in Administration No. 
39451, for the administration of the personal estate <j>f 
Herman W. Van Senden; and thereupon they duly qualified 
as said administrators. 

8. Immediately thereafter, and long prior to September 
1, 1932, when the notes became due, the Bank, as adminis¬ 
trator, received and took possession of the personal pro¬ 
perty of Herman W. Van Senden, including the notes de- 
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-cribed in paragraph 4, and continuously held and 

3 retained possession thereof until, to wit, January 
4,1940. 

9. During the period from December 13, 1939, to and 
including January 4,1940, the Bank dominated and control¬ 
led the administration and management of the property, 
business and affairs of the estate, and vras the managing 
and principal administrator thereof. 

10. None of the principal of said notes has been paid. 
Interest, duly credited, was paid until March 1, 1931, but 
not thereafter. 

11. At sometime prior to March 3, 1934, the first deed 
of trust aforesaid was foreclosed, and the real estate sold 
to pay the indebtedness thereby secured. The proceeds of 
said foreclosure sale did not exceed the amount due under 
said first deed of trust. 

• i 

12. On, to wit, September 1, 1932, the notes of Maurice 
Baskin became due and payable, as to principal and inter¬ 
est. Maurice Baskin failed and refused to pay or discharge 
the indebtedness, and thereupon a cause of action against 
him for the recovery of the principal and interest of said 
notes accrued to the administrators. 

13. The right to bring said cause of action expired 
three years thereafter, to wit, on September 1, 1935; after 
which time no recovery of the principal and interest of said 
notes could have been had against Baskin, unless he should 
refrain from pleading the statute of limitations. 

14. Thereafter, and prior to July 23, 1934, the Bank 
made demand upon Maurice Baskin for the payment of 

the principal and interest of said notes. Baskin 

4 made representations to the Bank that he was un¬ 
able to make payment thereof, and he failed and 

refused to do so. 
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15. On, to wit, July 23, 1934, the Bank and Baskin en¬ 
tered into an agreement (evidenced by an instrument in 
writing), whereby it was agreed that any action or suit 
against Baskin on the notes would be withheld until after 
September 2, 1935, and that Baskin would waive the sta¬ 
tute of limitations. 

16. After September 2, 1935, the notes again became 
due and payable as to principal and interest, Maurice 
Baskin continued to fail and refuse to pay or discharge 
the indebtedness, and the cause of action aforesaid con¬ 
tinued for a reasonable time, to wit, until September 2, 
1938. 

17. After, to wit, September 2, 1938, no recovery could 
have been had on the notes against Baskin, if in an action 
therefor he should plead the failure to bring the action 6n 
or before September 2, 1938, and if said plea should be 
sustained. 


18. During the period from July 23,1934, to and includ¬ 
ing January 4, 1940, the Bank wholly failed and neglected 
to make any demand upon Baskin for the payment of the 
principal and interest of said notes, wholly failed and ne¬ 
glected to make any effort to procure payment thereof, and 
wholly failed and neglected to bring any action or shit 
therefor. 

19. Because of said failure and neglect by the Bank, 
and the other facts and things herein stated, the indebted¬ 
ness became unenforceable against Baskin and wholly lost 
to the estate of Herman W. Van Senden. 

20. By a decree of this Court, entered November jl5, 
1939, in Equity Cause No. 62,638, the plaintiffs herein 

5 were appointed trustees to receive, collect and liqui¬ 
date all of the assets of the estate of Herman |W. 
Van Senden then in the hands of, or the right to which was 
then in, the Bank; and the Bank was directed and enjoined 
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by this Court to transfer, deliver and surrender the assets 
to the plaintiffs. 

21. Thereafter, and in pursuance of said decree, on, to 
wit, January 4, 1940, the Bank transferred, delivered and 
surrendered to the plaintiffs certain assets of the estate 
of Herman W. Van Senden, including the notes of Baskin 
described in paragraph 4. 

22. Thereupon the plaintiffs made demand upon Baskin 
for payment of the principal and unpaid interest of the 
notes; and Baskin failed and refused to make payment 
thereof. 

23. On January 22, 1940, the plaintiffs brought an ac¬ 
tion in this Court against Baskin for recovery of the prin¬ 
cipal and unpaid interest on the notes. 

24. On March 7, 1940, Baskin filed an Answer in said 
action, in which, among other things, he pleaded that the ac¬ 
tion had not been brought within three years of the time 
when the cause of action accrued, to wit, September 2,1938; 
and thereafter Baskin moved for summary judgment in his 
favor on that ground. 

25. This Court held, in an opinion by Mr. Justice James 
W. Morris, that the action against Baskin was barred by 
limitation; and on August 1, 1941, this Court ordered that 
judgment be entered for Baskin. 

26. The plaintiffs herein appealed from the judgment 
of this Court to the United States Court of Appeals for 
the District of Columbia; and that Court, in an order 

of October 26, 1942 afi&rmed the judgment of this 
6 Court. 

27. Because of the failure and neglect of the 
Bank, aforesaid, the estate of Herman Van Senden has sus¬ 
tained damages in the sum of twenty-five thousand dollars. 
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28. Wherefore plaintiffs bring this snit and demaiid 
judgment against defendant for the sum of twenty-filre 
thousand dollars and interest and costs herein. 

I 

Russell Hardy, 

Attorney for Trustees 
1625 K Street, N. W. i 

i 

I 

- 

! 

• * • • • | 

7 Motion to Dismiss Complaint 

Filed April 11,1944. 

Charles E. Stewart, Clerk 

Now comes the defendant, by its attorneys, and pursuant 
to the provisions of Rules 12 and 19 of the Federal Rules 
of Civil Procedure moves the Court to dismiss the edm- 
plaint heretofore filed herein for the following reasons:] 

1. The plaintiffs, under the order of November 15,1939, 
appointing them trustees in Equity Cause No. 62,638, have 
no right or power to maintain this proceeding because (1) 
no such right of action was thereby vested in said trustees 
and (2) the authority thereby given to said trustees to 
maintain suits is limited to those necessary in the adminis¬ 
tration and liquidation of the assets of the estate of Her¬ 
man W. VanSenden, deceased, and the alleged cause of ac¬ 
tion sued upon is not an asset of said estate. 

• . i 

2. If said plaintiffs have said alleged cause of actfion 
and may maintain suit thereon, then it appears upon [the 
face of said complaint that said alleged cause of action! ac¬ 
crued more than three years prior to the filing of said com¬ 
plaint and it is barred by the statute of limitations. 

3. If said plaintiffs may maintain said cause of action 
and the same is not barred by limitation, then it appears 
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from said complaint that the defendant is only one of three 
administrators of the estate of Herman W. Van- 

8 Senden, deceased, and said other administrators are 
indispensable parties to said action but have not been 

made parties thereto. 

MINOR,' GATLEY & DRURY, 

By Arthur P. Drury, 

Attorneys for Defendant 

1 1341 G Street, N. W. 

Bussell Hardy, Esq., 

1625 K Street, N. W., 

Washington, D. C. . 

Attorney for Plaintiffs, 

Please take notice that the foregoing and annexed motion 
to dismiss the complaint, and the memorandum of points 
and authorities in support thereof, has been filed in the 
above entitled cause on April 11, 1944, pursuant to the ap¬ 
plicable rules of Court. 

MINOR, GATLEY & DRURY, 

By Arthur P. Drury, 

Attorneys for Defendant. 

I certify that on April 11,1944,1 mailed to Russell Hardy, 
Esq., attorney for the plaintiffs, at his office, 1625 K Street, 
N. W., Washington, D. C., postage prepaid, a copy of the 
foregoing motion to dismiss and memorandum of points 
and authorities in support thereof. 

Arthur P. Drury. 

• • • • • 

9 Memorandum 

Filed July 10, 1944. 

Charles E. Stewart, Clerk 

Morris, J. The plaintiffs seek to recover against one of 
three former joint administrators of the estate of Herman 
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W. Van Senden, deceased, for alleged negligence in failing 
to bring suit on certain notes which were part of the assets 
of the estate. The plaintiffs were appointed as trustees by 
this Court to take over the assets* of the estate referred tri 
and complete administration. The plaintiffs brought suil} 
on the notes, as to which the claim of negligence is made; 
which resulted in a determination that action on them wa$ 
barred by the statute of limitations, and was so barred 
prior to the time the administrators turned them over to th4 
plaintiffs. It is alleged that the defendant dominated and 
controlled the administration of the estate, and was thu 
responsible for the negligence charged. 

. _ I 

A motion to dismiss the complaint in the present actioij 
is grounded upon three propositions: 

1. That a right of action against the administrators for 
negligance in the administration of the estate is not an a&- 
set of the estate and therefore, the plaintiff trustees hav^ 
no right to maintain this action. 

i 

2. That the cause of action, if any, is barred by thp 
statute of limitations in that such right, if any, accrued at 
the time the notes, respecting which negligence is charged, 
were barred by the statute of limitations; or, if not then, at 
the time the notes were turned over by administrators to 
the plaintiff trustees; or, at the latest, when the maker of 
the notes, in the circumstances of the case, which need ndt 

here be discussed, asserted the statute of limitatioiJs 
10 as a defense; all of such times being more than three 
years prior to the institution of the present action. 
With respect to this ground, the plaintiff trustees assert 
that the three-year period did not commence until the de¬ 
termination by this Court that the notes involved were 
barred by the statute of limitations, and that an agreement 
made by the maker of the notes not to plead the defense of 
such statute was ineffective. 
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3. That the two other joint administrators are neces¬ 
sary parties, and the action cannot properly be proceeded 
with to a conclnsion in their absence as parties. 

With respect to the first ground, I cannot believe that the 
trustees appointed by a Court of Equity to bring to a con¬ 
clusion an administration of an estate should be, or was 
intended to be, clothed with less authority than an adminis¬ 
trator succeeding in the administration of an estate. Sec¬ 
tion 20-117 of the D. C. Code (1940) clearly gives the right 
to a succeeding administrator to maintain an action against 
his predecessor for loss or damage occasioned by a breach 
of duty on the part of the original administrator or execu¬ 
tor. 1 In view of this expressed legislative policy, the order 
appointing the plaintiff trustees should be construed as giv¬ 
ing to them the right to maintain an action where they have 
discovered any wrongdoing on the part of the previous 
fiduciaries which justify an action. Indeed, such trustees 
might well be the only persons who would have knowledge 
of irregularities, and their administration of the estate 
might well preclude any other person from maintaining 
such action until it was barred by limitations. I therefore 
conclude that the motion to dismiss should not be granted 
on this ground. 

I do not now decide whether or not this action is 
31 barred by the statute of limitations. Such decision 
would require a consideration of numerous critical 
dates and circumstances which do not sufficiently appear 
in the complaint to enable the Court at this posture of the 
case to know when the statute of limitations commenced to 
run, and whether or not its running was tolled by other 
proceedings or circumstances. Such determination can 

1M * * * And an administrator appointed in the place of an executor or 
administrator who has resigned, been removed, or whose letters have 
been revoked, may in like manner maintain an action against pie execu¬ 
tor or former administrator and his sureties, on his* administration 
bond, for all loss and damage to the estate resulting from this breach 
of duty. * * * (Mar. 3, 1901, 31 Stat. 1236, ch. 864, Sec. 297; June 30, 
1902, 32 Stat. 529, ch. 1329.)” 
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only properly be made upon a statement of the defense, 
as an affirmative defense, pursuant to Rule 8(e), Federal 
Rules of Civil Procedure. 

With respect to the third ground, I do not consider thl 
two former coadministrators to be indispensable parties i|i 
an action such as this. Here the claim is not grounded on 
acts of the deceased, whose estate was represented by the 
administrators, as was the case in Conolly v. Wells, 33 Fed. 
205, cited by the defendant in support of its contention. 
The present action is for the alleged negligence of the de¬ 
fendant while acting as an administrator, and it can pro¬ 
ceed to a conclusion without the presence of other coadmin¬ 
istrators. Therefore, the motion to dismiss cannot l}e 
granted on this ground. This is not, however, to be con¬ 
strued as a determination that such coadministrators ate 
not proper parties, who may be brought in by appropriate 
action of the defendant. Such question can be settled if it 
is raised by such action. 

For the reasons stated, the motion to dismiss will be de¬ 
nied. 

* ! ■ 

Jas. W. Mobbis, 

Justice. 

July 10, 1944. 


12 Order Overruling Motion to Dismiss Complaint 

Filed July 24, 1944 
Charles E. Stewart, Clerk 

Upon consideration of the Motion filed herein to dismiss 
the Complaint, it is by the Court this July 24th, 1944, 


i 
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ORDERED, that the Motion is overruled; and that the 
defendant may have thirty days from the date of this Order 
within which to file its Answer. 

Jas. W. Morris, 

Justice . 


I 


• • « • • 


13 Answer to Complaint 

Filed August 18, 1944 
Charles E. Stewart, Clerk 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

1. Defendant admits that plaintiffs were appointed 
trustees in Equity Cause No. 62,638 on November 15, 1939. 
and subsequently qualified as such, but it denies, for the 
reasons hereinafter set forth, that plaintiffs thereby be¬ 
came entitled to maintain this proceeding. 

Z Defendant admits that at the time of his death Her¬ 
man W. VanSenden was the holder of the promissory notes 
of Maurice Baskin, dated September 1,1924, referred to in 
the complaint, and that on December 13, 1929, Jessie M. 
VanSenden, Otto G. VanSenden and this defendant were 
jointly appointed by this Court in Administration Cause 
No. 39,451 as administrators of the estate of said decedent 

3. Defendant denies that it took possession of the prop¬ 
erty of said decedent, including said Baskin notes, and says 
that possession of said property was taken, held and re¬ 
tained by the three administrators of said estate, acting 
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jointly, until the completion of the administration of said 
estate as hereinafter set forth, although as a matter 

14 of convenience to.said administrators the physical 
custody of a part of said assets was by said adminis 4 

trators imposed upon defendant. It denies that it domi¬ 
nated or controlled the administration of said estate or was 
the principal administrator thereof, and to the contrary 
says that the said Jessie M. VanSenden and Otto G. Van- 
Senden were appointed jointly with this defendant at tfa.eiiJ' 
request so as to enable them to actively enter into the ad¬ 
ministration of said estate and to have equal control theref 
of, and that they did in fact actively participate in such 
administration and were compelled by numerous rules to 
show cause issued in said administration cause to 
participate therein. 

4. Defendant admits that none of the principal of said 
Baskin notes was paid and that interest thereon was paid 
to on or about March 1,1931, prior to which time, defendant 
is informed and believes and avers, the said Baskin parted 
with the title to the real estate upon which said notes were 
secured, as hereinafter set forth, and it says that said facts 
were known to said joint administrators. 

5. Defendant admits that the said Baskin notes became 
due according to their terms on September 1, 1932, but it 
says that because of the matters and things hereinafter sejt 
forth it was uncertain whether any cause of action there¬ 
upon accrued against the said Baskin and whether the same 
had any actual value, and by reason thereof the matter wak 
then placed in the hands of the attorney then representing 
the joint administrators who made demand upon said Bas¬ 
kin ; that said attorney advised the administrators that said 
claim was of doubtful value and an attempt to enforce the 
same might result in the bankruptcy of the said Baskin, an4 
as a result thereof the said three joint administrators 

agreed with the said Baskin to withhold any action 

15 to collect said indebtedness until after September 2, 


actively 
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1935, if the said Baskin would waive the statute of 
limitations, which waiver was entered into by the said Bas- 
Idn on July 23,1934. 

6. Defendant denies that thereafter no further demand 
was made upon the said Baskin for payment of said in¬ 
debtedness, and to the contrary says that beginning in Sep¬ 
tember 1935, and on occasions thereafter the three joint ad¬ 
ministrators considered said notes and the file relating 
thereto was referred to an attorney for attention; that on 
occasions during the year 1936 said matter was further 
considered by said joint administrators and in the latter 
part of said year said file was returned to said administra¬ 
tors by the attorney to whom it had been referred; that in 
the early part of 1938, long before any claim on said notes 
had been barred by limitation, if any such claim existed, 
and after the active administration of said estate by said 
Joint administrators had been terminated by reason of the 
approval of their final accounting and the refusal and fail¬ 
ure of the distributees, particularly of the said Jessie M. 
VanSenden, to receive said assets from the administrators, 
the file relating to said claim was again referred to said at 
torney for the purpose of enforcing any claim that might 
exist on said Baskin notes; that thereafter, in the month 
of May 1938, before any such claim was barred, said at¬ 
torney reported that the said Baskin would pay the sum of 
$350.00 in settlement of said claim; that said attorney rec¬ 
ommended that the claim be settled on said basis of $350.00, 
to which settlement this defendant was agreeable, but the 
said Jessie M. VanSenden, Otto G. VanSenden and the 
other distributees failed to agree thereto and said settle¬ 
ment was not made. Defendant emphatically denies there¬ 
fore that because of any failure or neglect on the 
16 part of this defendant any claim on said notes was 
lost to said estate, and says that if any such claim 
was in fact lost to said estate it was lost by reason of the 
actions of the persons interested in said estate; and it de- 


15a 


nies each and every the other allegations of said complaint 
which are not in this answer expressly admitted. 

Third Defense 

. The defendant says that on May 27,1936, in said Admin¬ 
istration Cause No. 39,451, this Court approved the fifthj 
and final account of Jessie M. VanSenden, Otto G. Van- 
Senden and of this defendant, as joint administrators of the 
estate of Herman W. VanSenden, deceased, and by its order 
entered on said date directed said joint administrators to 
file a supplemental account covering all transactions from| 
the date of said fifth and final account to the date of the fil-j 
ing of said supplemental account, and further directing! 
that upon the approval of said supplemental account said 
administrators should distribute all personal property, 
other than cash, by endorsing, assigning and transferring 
the same to the distributees entitled thereto, jointly, as 
their interests in said estate might appear; that on August 

11, 1936, said supplemental account was approved by thisj 
Court and on August 25, 1936, receipts of all distributees 
of said estate were filed in said Administration cause, ex-j 
cept that of the said Jessie M. VanSenden who failed and| 
refused to join with her co-administrators in endorsing, as¬ 
signing and transferring said assets as directed and refused 
to receipt for her distributive share, amounting to one-half 
thereof; that thereafter this Court issued a rule against 
the said Jessie M. VanSenden in said cause requiring her 

to show cause why she should not join with her co- 
17 administrators in the performance of the require¬ 
ments of said order of May 27,1936, and on October 

12, 1936, said rule was continued at the request of the said 
Jessie M. VanSenden, said order of continuance providing 
that it was made upon the understanding between thisj 
Court and counsel for all of the parties to said cause that! 
neither the said Otto G. VanSenden nor this defendant are 
responsible for any change in the condition of said estate! 
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or for any damage which might accrue by reason thereof; 
that said continuance was requested by the said Jessie M. 
VanSenden on the ground that the question of distribution 
of assets should be heard and disposed of in connection with 
the pending proceeding for the appointment of trustees to 
receive and liquidate said assets, namely, the aforesaid 
Equity Cause No. 62,638 in which plaintiffs were not ap¬ 
pointed until November 15,1939; and by reason of the fore¬ 
going this defendant ceased to have any liability with re¬ 
spect to the aforesaid claim on the Baskin notes and is not 
liable to the plaintiffs herein. 

Fourth Defense 

The defendant says that if plaintiff trustees are entitled 
to maintain this action, then said action is for the benefit 
of the said Jessie M. VanSenden, who is entitled to one- 
half of the estate of the said Herman W. VanSenden, Cassie 
B. Tilton, who is entitled to one-tenth thereof in her own 
right and one-tenth thereof as administratrix, c.t.a., of the 
estate or James U. VanSenden, Lydia Lipper, who is en¬ 
titled to one-tenth thereof in her own right, Elizabeth But- 
terick (who died subsequent to the institution of the afore¬ 
said Equity Cause No. 62,638), who was entitled to one- 
tenth thereof, and the aforesaid Otto G. VanSenden (who 
also has died since the institution of the aforesaid 
18 Equity Cause in which plaintiffs were appointed), 
who was entitled to the remaining one-tenth thereof; 
that all of said persons, with the exception of the said Jes¬ 
sie M. VanSenden, gave to the administrators of said es¬ 
tate their receipts for their distributive shares of said es¬ 
tate in accordance with the aforesaid order of May 27,1936, 
the said Jessie M. VanSenden refusing to receipt therefor 
and refusing to endorse for transfer to the distributees 
more than approximately one-third of said assets; that 
thereafter defendant was advised that all of the persons 
in interest in said estate, excepting only the said Otto G. 
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VanSenden, had agreed to a division of the assets thereof j 
in kind and defendant thereupon filed in said Administra-| 
tion Cause a petition to amend the aforesaid order of May| 
27, 1936, and for authority to the administrators to dis¬ 
tribute said estate in kind; that the said Cassie B. Tilton 
answered said petition and requested a division in kind, 
as did the said Jessie M. VanSenden, but the said Otto 
G. VanSenden, Lydia Lipper and Elizabeth Butterick op¬ 
posed the same; that thereafter on March 2, 1937, the said 
order of May 27, 1936, was vacated in so far as it related 
to a distribution of the assets of said estate other than 
cash and John A. Reilly and Fred G. Eden were appointed! 
by this Court to make distribution among the persons en-! 
titled thereto or, if such distribution could not be made, to 
report their opinion as to the sale of all of said assets and 
a distribution of the proceeds of such sale; that thereafter 
the said Reilly and Eden reported to this Court a plan for 
distribution, and subsequently this Court announced that 
said assets should be sold and a distribution of the pro¬ 
ceeds made, which said plan was opposed by certain of said 
distributees who notified this Court that they would 
19 appeal from any such order so as to prevent such 
sale but would take no steps to supercede the same | 
with the result that no order for such sale was entered 
by this Court; that during all of said period and subse¬ 
quent thereto the said parties in interest were advised that 
by reason of their inability or unwillingness to agree upon 
some method of distribution of said estate there were many | 
matters which should receive attention with a view to the 
preservation of their rights, if any they had therein, and 
that said persons in interest neglected and refused to take 
any such action, by reason of which they are estopped to j 
make any claim against this defendant as in the complaint j 
set forth, and said plaintiffs are likewise estopped to make 
any such claim. 
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Fifth Defense 

The defendant says that in and by the order of this Court, 
passed in the aforesaid Administration Cause No. 39,451 
on December 13, 1929, it was expressly provided that Jes¬ 
sie M. VanSenden, Otto G. VanSenden and the National 
Savings and Trust Company be jointly appointed to ad¬ 
minister the estate of the said Herman W. VanSenden;- „ 
that said three administrators did jointly enter upon the 
administration of said estate and did thereafter jointly 
supervise and conduct said administration; that said ad¬ 
ministrators held numerous meetings among themselves 
and determined upon the action to be taken with respect 
to matters involving said administration; that from time 
to time difficulties arose between said administrators, par-, 
ticularly with the said Jessie M. VanSenden, and it be¬ 
came necessary to report certain matters to this Court in 
said proceeding to enforce action by the joint administra¬ 
tors and, as a result more tlkn fifteen rules to show 
20 cause were issued by this Co%rt in said Administra¬ 
tion Cause, most of them against the said Jessie M. 
VanSenden, and some of them against the said Otto G. 
VanSenden, to require them to join with the other admin¬ 
istrators in administering said estate; that all of such pro¬ 
ceedings are shown by the records in said Administration 
Cause No. 39,451, to which reference is hereby made as 
enough set forth at large herein; that all action taken in the 
administration of said estate was taken as the result of the 
concerted action of said three joint administrators or as 
the result of order of this Court after reporting the situa¬ 
tion with respect thereto; that by reason thereof no order 
or judgment can be entered herein without affecting the 
rights and liabilities of each of said three joint adminis¬ 
trators, and plaintiffs ought not to be permitted to have 
or maintain this action in the absence of all of such ad 
ministrators, or their representatives. 


< 
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Sixth Defense 

The defendant realleges by reference thereto the allega- | 
tions of fact contained in all other defenses and says that I 
in the early part of the year 1934, subsequent to the matur¬ 
ity of the aforesaid Baskin notes according to their terms 
on September 1,1932, but prior to the time when any claim | 
thereon, if any such existed, was barred by limitation, the 
attorney then representing the said three joint administra¬ 
tors, acting pursuant to their direction, made demand upon 
the said Baskin for the payment of the indebtedness rep¬ 
resented by said notes; that the said Baskin denied per- | 
sonal liability on said notes but requested that any attempt j 
to enforce liability be deferred until the possibility of othef 
claims by other holders of other notes of said series should 
be eliminated by the expiration of the period of limitation j 
thereon which would be September 2, 1935, at which j 
21 time some settlement might be made; that the said 
Baskin then offered, if the said administrators would 
defer action on said notes until September 2,1935, to waive j 
the statute of limitations so far as said administrators l 
were concerned, such waiver to be without prejudice to the | 
assertion by him of any and all other defenses to said notes; j 
that acting pursuant to the express approval of said joint I 
adminstrators the said Baskin did thereafter, on July 23, 
1934, enter into a written agreement with said adminis¬ 
trators whereby he did waive the statute of limitations on 
said notes, without prejudice to the assertion by him of 
any and all other defenses thereto, in consideration of the 
said administrators withholding action on said notes until 
September 2, 1935; that immediately after said date said 
claim was further discussed by said joint administrators 
and on or about December 20,1935, the file relating theretoj 
was delivered to an attorney in whose office such matters 1 
were being handled for said estate, for attention by him; 
that beginning on or about the time of the approval of the 
supplement to the final account of said joint administra- 


I 

I 
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tors on August 11, 1936, the said administrators, acting in 
anticipation of the early distribution of the assets of said 
'estate to the distributees entitled thereto pursuant to the 
order passed in said Probate cause on May 27,1936, began 
dismantling the organization of employees engaged in han¬ 
dling matters of said estate; that beginning on or about 
August 15, 1936, the various distributees of said estate, 
who are the same persons now represented by the plaintiff 
trustees herein, and the attorneys for said distributees, 
were notified by this defendant on many occasions that said 
organization had been dismantled, that the failure to make 
distribution of said assets was due solely to the fault of 
said distributees, that there were many matters 
22 which required their prompt attention in order to 
preserve assets and to prevent any from becoming 
barred by limitation, that this defendant had no further 
liability under the circumstances other than to make dis¬ 
tribution of said assets to said distributees, and that they 
should take immediate steps to protect their interests; that 
said distributees were also put upon notice of the afore¬ 
said facts by various pleadings filed in this Court and said 
distributees themselves represented to this Court in the 
aforesaid Equity proceeding in which plaintiffs were ap¬ 
pointed that, without fault on the part of this defendant, 
there was no one in authority to care for any assets of 
siiid estate and protect them, that said distributees were 
threatened with possible loss and that such loss would be 
increased by delay in the appointment of a trustee or 
trustees to take delivery of said assets and conserve them; 
that the aforesaid file delivered to said attorney as afore¬ 
said was not returned by said attorney until the month of 
December 1936, subsequent to the dismantling of said or¬ 
ganization, the approval of said final accounting of the ad¬ 
ministrators and the notices to the distributees as afore¬ 
said; that in January 1937, said distributees were further 
advised in writing by this defendant that said organization 
had been dismantled, that the failure to make distribution 
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was due solely to the fault of the distributees, that there 
were many matters which required action on the part of 
the distributees to preserve assets and to prevent assets 
from becoming barred and that this defendant had no fur- j 
ther liability in the matter other than to make distribution 
as required by the aforesaid order of Court; that in addi¬ 
tion thereto the various attorneys acting for said distribu¬ 
tees were likewise notified of the aforesaid facts and were j 
aware of them by reason of their interest in the i 
23 aforesaid proceedings on behalf of their clients; 

that in the month of May 1938, said file relating to j 
said Baskin notes was again delivered to the attorney who 
was representing a distributee who was entitled to receive 
one-half of said estate and thereafter, in said month of 
May 1938, said attorney reported that the said Baskin had 
offered to pay the sum of $350.00 in settlement of said 
claim and recommended that said offer be accepted in view j 
of the questionable liability of the said Baskin on said j 
notes; that this defendant agreed to said settlement so far I 
as it had any interest therein but the distributees entitled j 
to said assets failed or refused to consent to settlement 

I 

of said claim on said basis; that notwithstanding the afore¬ 
said notice to and knowledge of the distributees entitled 
to said estate, and their attorneys, and despite repeated 
attempts of this defendant by proceedings in said Probate 
and in said Equity cause, and otherwise, to deliver said, 
assets, said distributees failed to take delivery thereof otj 
to have trustees appointed for that purpose until on or 
about November 15, 1939, by which time liability on said 
Baskin notes; if any such existed, had become barred; 
that said file relating to said claim continued to remain 
in the possession of said attorney for attention until the 
appointment of the plaintiff trustees in the aforesaid 
Equity cause and until the delivery to said trustees of all 
of the assets of said estate on December 28, 1939; that 
thereafter the said Baskin again offered to settle any claim 
upon said notes but said settlement was refused by tlje 
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plaintiff trustees who, on January 22, 1940, instituted suit 
against the said Baskin thereon, said suit being known as 
“F. Regis Noel, Otto G. VanSenden and Charles J. Shell- 
horn, trustees, vs. Maurice Baskin” Civil Action No. 5521 
on the dockets of this Court, to which proceeding reference 
is hereby made as a part hereof; that in said pro- 
24 ceeding and on the 7th day of March 1940, the said 
Baskin pleaded certain defenses to said notes, among 
them that any claim on said notes was barred because said 
action had not been instituted within the time allowed by 
law; that said defense of the statute of limitation was up¬ 
held by this Court and recovery on said notes was denied; 
and by reason of the foregoing facts this defendant says 
that the cause of action sued upon by the plaintiffs herein, 
if any such exists, accrued more than three years prior 
to the institution of this suit and that the same is barred 
by the statute of limitation. 

Seventh Defense 

The defendant says that by the order of their appoint¬ 
ment passed in said Equity Cause No. 62,638, the plaintiff 
trustees were vested only with the title, right and interest 
of the widow and heirs of Herman W. VanSenden, de¬ 
ceased, in and to all of the assets or property tangible or 
intangible, real or personal of said estate; that the cause 
of action sued upon by the plaintiffs herein is not an asset 
or property of the estate of said decedent and by reason 
thereof said plaintiffs are not entitled to maintain this 
action. 


Eighth Defense 

The defendant says that it is informed and believes and 
therefore avers that the aforesaid Baskin notes were part 
of a series of notes totaling $790,000.00 given by said 
Baskin to one Emory L. Coblentz as a part of the purchase 
price of large apartment properties located in the District 
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of Columbia, and known as Clifton Terrace, which 
25 said Baskin bought from said Coblentz on or about 
September 1, 1924, subject to first and second deeds 
of trust totalling $1,000,000.00; that said series of notes 
totaling $790,000.00 given by said Baskin were secured by 
a third deed of trust thereon and the payee of said notes | 
was a nominee of the said Coblentz and had no ownership 
therein; that as between the said Baskin and the said 
Coblentz the personal responsibility of said Baskin was 
not relied on, nor was it an essential of said transaction, 
and said notes were given to evidence the ownership and 
amount of a third trust lien on said property and all of said 
notes were made payable as to principal and interest at 
the Central Trust Company of Maryland, located at Fred¬ 
erick, Maryland, of which the said Coblentz was president;! 
that upon taking possession of the aforesaid apartment 
the said Baskin discovered that material representations 
which had been made to him by the said Coblentz and his 
agents as to the revenues and value of the said properties 
were not true; that said Baskin brought said misrepresenta- 
tions to the attention of the said Coblentz who by way ofj 
partial redress therefor released the said Baskin from per-| 
sonal liability on said third trust notes; that thereafter 
the said Herman W. VenSenden obtained the notes re¬ 
ferred to in the complaint by mesne transfers from the said 
Coblentz and the said Herman W. VanSendent was not a 
bona fide holder thereof in due course without notice; anq 
the defendant further says that by reason of the foregoing 
facts the said Herman W. VanSenden was not entitled to 
enforce said notes for their face value and said notes were, 
in fact, without any substantial value as an asset of hi^ 
estate. 

• '! 

Ninth Defense 

The defendant says that it is informed and be¬ 
lieves and therefore avers that upon the purchase 



26 


24a 


by the said Baskin of the properties referred to in the 
Seventh Defense he caused said property, namely, the 
Clifton Terrace Apartments, to be transferred to the Amer¬ 
ican Realty and Improvement Company, a corporation of 
which the said Baskin was president, which operated said 
property until the year 1931 when litigation and contro¬ 
versy arose between the said Baskin and the aforesaid 
Coblentz and corporations controlled by him, holders of 
third trust notes of the aforesaid issue; that said contro¬ 
versy was such as to threaten the security of the said third 
trust and was settled by contracts dated February 18,1931, 
whereby the said Baskin agreed to cause the transfer of 
the title of the said American Realty and Improvement 
Company in said Clifton Terrace Apartments to the said 
Coblentz as trustee acting for all of the holders of said 
third trust, and to deliver possession of said property and 
the right to collect the rents and revenues therefrom to 
said Coblentz as trustee in full accord and satisfaction of 
any liability of the said Baskin on said notes and the said 
Coblentz, as trustee, agreed to accept said transfer and 
delivery in full of all liability of the said Baskin on said 
notes, which said contract was immediately carried out, 
and said property was conveyed to the said Coblentz, as 
trustee as aforesaid, by deed duly recorded in the Land 
Records of the District of Columbia; that the owners and 
holders of said Baskin notes, including the three joint ad¬ 
ministrators of the estate of Herman W. VanSenden afore¬ 
said had knowledge of the aforesaid transaction between 
the said Baskin- and the said Coblentz, as trustee, and 
thereafter accepted funds derived from the operation of 
said Clifton Terrace Apartments after said transfer and 
delivery thereof to said Coblentz as trustee; and 
27 that by reason of the foregoing the said Baskin had 
no personal liability on said notes and by reason 
of the subsequent foreclosure of a prior deed of trust on 
said property said notes had no substantial value as an 
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asset of the estate of said Herman W. VanSenden and 
plaintiffs are not entitled to recover on account thereof. j 

Tenth Defense 

The defendant says that if the plaintiffs are entitled | 
to any recovery in this proceeding, which it denies, said 
plaintiffs are entitled to recover only the actual value of 
the aforesaid Baskin notes at the time the same became 
barred by limitation as aforesaid; that said notes were | 
secured by a third deed of trust as aforesaid, were ob- j 
tained by the said Herman W. VanSenden for a consider- j 
ation greatly less than their face value and were, in fact, 
never worth their face value; that said notes, if by reason 
of the foregoing they had any value, were worth not to 
exceed the sum of $350.00 which said sum the said Baskin 
offered to pay and which offer the distributees of said | 
estate failed and refused to accept 

Eleventh Defense 

, 

The defendant realleges by reference all of the various 
allegations of fact contained in the defenses set forth 
herein and says that following the approval on August 11, 
1936, of the supplemental final account of the joint admin- j 
istrators, and the failure and refusal of the distributees 
of said estate to accept a distribution of the assets thereof 
as required by said order, and after notices to said distri¬ 
butees and their attorneys of the facts aforesaid, this de¬ 
fendant ceased to be liable in its capacity as one of the 
joint administrators of said estate and its liability be- 
28 came solely that of a custodian of said assets and by 
reason thereof it is not liable to the plaintiffs for the 
alleged cause of action sued upon herein. 

Twelfth Defense 

The defendant realleges by reference all of the various; 
allegations of fact contained in the defenses set forth herein! 


i 
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and says that by reason thereof the plaintiffs, and those 
whom they represent, are barred by their laches from pro¬ 
secuting their alleged claim against this defendant 

MINOR, GATLEY & DRURY 

By Arthur P. Drury 

Attorneys for Defendant 
1341 G Street, N. W. 

Copy mailed to Russell Hardy, Esq., 1625 K Street, N. 

W. , attorney for plaintiff, this 18th day of August, 1944. 

Arthur P. Drury 

29 Motion For Summary Judgment 

Filed May 19, 1945 
Charles E. Stewart, Clerk 

The plaintiffs move the Court for a summary judgment 
in their favor because the defense stated in the Answer of 
National Savings and Trust Company is not valid in law, 
and because there is no genuine issue as to any material 
fact, as appears from the proceedings, pleadings and de¬ 
positions herein, from the records of this Court in the 
Estate of Herman W. Van Senden, Administration No. 
39451, and in the case of Otto G. Van Senden v. Cassie B. 
Tilton et aL, Equity No. 62638, and from the affidavits at¬ 
tached to this motion. 

Russell Hardy 

Attorney for Plaintiffs 

Copies of this motion and points and authorities mailed 
May 19, 1945, to Arthur P. Drury, Colorado Building, 
Washington, D. C., attorney for National Savings and 
Trust Company, and to Martin F. O’Donoghue and Thomas 

X. Dunn, attorneys for Jessie M. Van Senden, Tower 
Building, Washington, D. C. 


Russell Hardy 
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47 Motion of Defendant For Summary Judgment 

Filed June 1, 1945 j 

Charles E. Stewart, Clerk 

Now comes the defendant in the above entitled action, byi 
its attorneys, and moves the Court for summary judgment 
in its favor, and for ground of this motion says that it ap¬ 
pears from the pleadings and record herein and the affidavit 
of Lester A. Lawrence filed herewith that said action wasl 
not commenced within the time limited by law. 

MINOR, GATLEY & DRURY 

By Arthur P. Drury 

Attorneys for Defendant 
1341 G Street, N. W. j 

Russell Hardy, Esq., 

1625 K Street, N. W:, j 

Attorney for Plaintiffs: 

Please take notice that the foregoing motion has been 
filed pursuant to the applicable rules of Court this 1st day 
of June, 1945. 

MINOR, GATLEY & DRURY, | 
By Arthur P. Drijry 

Mailed copies of the foregoing motion, notice and at¬ 
tached affidavit of Lester A. Lawrence and memorandum 
of points and authorities to the above named attorney for 
the plaintiff at the address indicated, postage prepaid, this 
1st day of June, 1945. 

Arthur P. Drury 

I 

•' i 

• • • • • 
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48 Filed June 1, 1945 

Charles E. Stewart, Clerk 
District of Columbia, ss: 

Lester A. Lawrence, being first duly sworn, deposes and 
says: 

I am an assistant trust officer of the National Savings 
and Trust Company, defendant in the above entitled cause. 
I have had personal supervision of the administration of 
the estate of Herman W. Van Senden, deceased, so far as 
it concerned said Company and I have personal knowledge 
of the facts herein set forth. 

Jessie M. Van Senden, the widow of said decedent, and 
Otto G. Van Senden, his brother, were jointly appointed 
administrators with the Company on December 13, 1929, 
for the purpose of granting each of them an active part in 
the administration affairs, and each of them did actively 
participate therein. When they failed to take action with 
the other administrators the situation was reported to the 
Probate Court to compel their action. As is shown by an 
examination of the Probate Cause docket for Administra¬ 
tion No. 39,451, this action was taken many times, includ¬ 
ing among others the following: 

L December 7, 1931, petition for removal of Jessie M. 
Van Senden as administratrix 

2. January 8,1932, petition against Jessie M. Van Sen¬ 
den with respect to payment of taxes 

3. September 12, 1933, petition against Jessie M. Van 
Senden with respect to payment of taxes 

4. February 21, 1934, petition against Jessie M. Van 
Senden with respect to dissolution of corporation 

5. November 26, 1934, petition against Jessie M. Van 
Senden with respect to sale of securities 


6. March 5,1935, petition against Jessie M. Van Senden 
with respect to refinancing real estate 

7. March 13, 1935, petition against Jessie M. Van Sen- j 
den with respect to action on certain notes 

8. November 15, 1935, petition against Jessie M. Van 
Senden with respect to action on a contract. 

9. March 4,1936, petition against Jessie M. Van Senden j 
with respect to payment of taxes 

I 

49 10. May 8, 1936, petition against Jessie M. Van 

Senden with respect to probate account 

11. May 20, 1936, petition against Jessie M. Van Sen¬ 
den with respect to conveyance of real estate 

12. July 28,1936, Petition against Jessie M. Van Senden 
with respect to probate account 

13. October 1, 1936, petition against Jessie M. Van 
Senden with respect to distribution of estate 

From the inception of the matter there were many meet¬ 
ings of the three administrators at which was discussed 
the affairs of the estate and action with respect thereto de¬ 
termined by them. Frequently action was necessarily post¬ 
poned because of the absence of one or the other of the 
individual administrators. 

* . I 

Herman W. Van Senden was engaged in the business of 
money lending and among the assets of his estate were a 
large number of notes, both secured and unsecured. In 
some instances the security was collateral, in others the 
security was a lien on real estate. Among the latter were 
the promissory notes of Maurice Baskin, sued upon herein] 
which were a part of a loan secured by a third deed of trust 
upon the property known as the Clifton Terrace Apart4 
ment, located in the District of Columbia. The total of 
the two prior trusts was $1,000,000. 


Interest was paid on the Baskin notes to March 1,1931, 
and thereafter on December 11,1931, there was a foreclo¬ 
sure of the first deed of trust under which the property 
was bought in for less than the amount of the first trust. 

In the early part of 1934, the Baskin notes were discussed 
by the three administrators and as a result the matter of 
their collection was placed in the hands of the attorney 
lien representing the three administrators, Webster Bal¬ 
linger, Esq. As a result of his activities, Mr. Ballinger 
later reported that Baskin denied personal liability on the 
notes, that he was satisfied from his investigation that 
Baskin’s assets were limited, that a suit against him would 
probably result in bankruptcy and that Baskin had re¬ 
quested that the administrators defer action until after 
September 2, 1935, on a waiver of the statute re- 
50 serving all other defenses, at which time some set¬ 
tlement might be made, which action the attorney 
recommended to the administrators. 

The administrators approved the recommendation and 
as of July 23, 1934, Baskin executed and delivered to the 
administrators the following paper : 

“Know All Men by These Presents, That I, Maurice 
Baskin, of the City of Washington, District of Columbia, 
for and in consideration of Jessie M. Van Senden, Otto G. 
Van Senden and National Savings and Trust Company, ad¬ 
ministrators of the estate of Herman W. Van Senden, de¬ 
ceased, withholding action or suit until after September 2, 
1935, on the following described notes, held by said Admin¬ 
istrators as a part of the estate of the said decedent, viz; 

Notes numbered, 101 for $1,000.00,119 for $5,000.00, and 
120 for $5,000.00, all dated September 1, 1924, payable on 
or before eight years after date to the order of John B. 
Davis, signed by me as maker, endorsed by John B. Davis, 
and secured by deed of trust on Lots 105 to 109 in Square 
2868; and note numbered 246 dated September 1, 1924, 
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payable on or before eight years after date to my order for 
$5,000.00, signed by Joseph R. Bose, as maker, endorsed by 
me, and secured by deed of trust on Lots 105 to 109 in 
Square 2868; all four of which notes bear interest at the 
rate of six per cent per annum until paid. 

I, Morris Baskin, for myself, my heirs, executors, and ad¬ 
ministrators hereby waive the statute of limitations on all 
four of said notes, the said waiver being without prejudice 
to the assertion by me of any and all other defenses I may 
have to said notes, or any of them.” 

Subsequent to September 2, 1935, and on December 19, 
1935, consideration was given to the matter of the Baskin 
indebtedness and the three administrators then directed 

I 

that the claim be referred to F. Regis Noel, Esq., for at¬ 
tention and on December 20, 1935, the file relating thereto 
was delivered to Mr. Noel, with whom it remained until 
returned by him on December 29, 1936. 

On May 8, 1936, Otto G. Van Senden, an administrator j 
as well as a distributee of said estate for whom the plaintiff j 
trustees are now acting, filed a petition in the Probate 
‘ Cause stating that five accounts had been filed by the ad¬ 
ministrators, including a final account, but that Mrs. Van 
Senden had refused to execute any of them because of a 
dispute concerning commissions and fees, and further 
stating in paragraph 8 thereof as follows: 

“Since the filing of said account (5th and final) 
51 and in anticipation of its early approval, the admin¬ 
istrators have greatly curtailed their organization, j 
realizing that the remaining assets are the property of the 
heirs and should be delivered to them for disposal in such 
manner and at such prices as they may decide. Many mat- j 

ters requiring action by the administrators, or their heirs, 

• *• > * 

have and are daily arising but petitioner and the National j 
Savings and Trust Company have been unable to obtain 
the co-operation of, or action thereon, by their co-adminis- 
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tratrix, Jessie M. Van Senden. The protracted delay in 
the approval of the Final Account and the failure of Jessie 
M. Van Senden to act upon matters constantly arising has, 
is, and will continue to operate to the disadvantage of the 
heirs and in their possible loss. ,, 

On May 27, 1936, an order was signed on said petition, 
among other things, directing Jessie M. Van Senden to ex¬ 
ecute all accounts, directing the filing of a supplemental 
account, and directing a distribution in kind of the remain¬ 
ing assets. The supplemental account was filed July 28, 
1936, not executed by Jessie M. Van Senden, together with 
a petition of the other two administrators to require that 
she execute it, said petition stating to the Court in para¬ 
graph 4 thereof as follows: 

“Included in the assets to be delivered over to the dis¬ 
tributees are many items of a perishable nature, such as 
notes, mortgages, etc., which will require prompt attention 
by the heirs and widow to protect them against loss.. By 

reason of the inattention of the said Jessie M. Van Senden, 

* 

your petitioners have been unable to endorse and deliver 
over to the heirs and widow the remaining assets which, 
if further delayed, will result in heavy loss being sustained 
by the distributees.” 

The supplemental account was finally approved and 
passed by this Court on August 11,1936, and on August 15, 
1936,1 sent a letter to all of the distributees (who are now 
represented by the plaintiffs herein), enclosing copy of the 
accounting, order for distribution, form of receipt and ad¬ 
vising them, among other things, as follows: 

“It is essential that the distributees of this Estate with¬ 
out further delay make immediate arrangements to enable 
us to complete distribution in order that no loss may occur 
respecting said assets. There are many matters now at 
hand which should receive the attention of the widow and 
heirs or of their duly appointed representative, which, 
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though not requiring the expenditure of cash, do require 
prompt attention in order to preserve certain assets other¬ 
wise likely to become outlawed or worthless.” 

On August 25,1936, the receipts of all of said dis- 
52 tributees were filed in said Probate cause, excepting 
only that of Jessie M. Van Senden, and on September 
10,1936, Otto G. Van Senden and Charles J. Shellhom sub¬ 
mitted powers of attorney from certain of the heirs author¬ 
izing them to receive assets, they being sent with a letter 
which stated, among other things, the following: 

“We have also been advised that there are many very 
important matters to be taken care of and that there is no 
one in authority at the present time to act in behalf of 
the estate.” 

About that time the administrators began dismantling | 
the organization of employees handling matters for said 
administrators, in anticipation of the distribution of said 
assets pursuant to the order of May 27, 1936. 

On October 9, 1936, all of the heirs excepting the said 
Jessie M. Van Senden having receipted for their distribu- 
tive shares, Otto G. Van Senden filed a suit in equity 
against all of the heirs in which he stated substantially the 
foregoing facts and requesting the appointment of trustees 
to take over and liquidate the remaining assets of said 
estate as they were not susceptible of a division in kind, 
and alleging that 

“the great bulk of them will, unless they receive prompt 
and proper consideration, greatly depreciate in value or 
become wholly worthless.” 

Said complaint also contains the following allegations: 

. I 

“. . . That during the last 60 days the said assets have, 
without fault on the part of two of the administrators, viz. 
National Savings and Trust Company and plaintiff, Otto 
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G. Van Senden, been neglected for want of authority in 
any person or persons to take the necessary steps to pro¬ 
perly protect them, which has resalted in threatened loss 
to the distributees, and further delay will result in greater 
and irreparable loss to all the distributees, including plain¬ 
tiff.” 

All of the individual defendants named in the equity pro¬ 
ceeding excepting Cassie B. Tilton, later filed answers ad¬ 
mitting the allegations of the complaint and joining in its 
prayers for relief. Mrs. Tilton opposed the preceeding and 
moved to dismiss and because of that action was 
53 further delayed, although later she filed an answer 
admitting the allegations of the complaint. 

On March 2, 1937, the distributees having failed to take 
delivery of the assets of the estate, the order of May 27, 
1936, was amended so far as it ordered a distribution in 
kind and John A. Reilly and Fred J. Eden were appointed 
by the Court to report on a distribution in kind or a sale 
of the assets and a division of the proceeds thereof and 
when they reported a division in kind was not practicable 
and recommended the formation of a corporation to take 
over the assets for liquidation, that recommendation was 
opposed by the distributees. 

On April 28, 1937, there was filed in the then pending 
equity cause No. 62,638, a petition by the Trust Company 
for the appointment of a receiver. Said petition contained, 
among others, the following allegations: 

“7. Your petitioner further shows to the court that all 
of the assets of said estate are physically in its possession 
and have been since the approval of its aforesaid final 
account on August 11, 1936, although since said time your 
petitioner’s duties as one of the administrators of said 
estate ceased; and your petitioner is advised and believes, 
and therefore avers, that its continued holding of said 
assets, against its will and due solely to the refusal of the 
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parties entitled thereto to accept the same, has been simply j 
as custodian of said assets and not as one of the adminis¬ 
trators of said estate. 

“8.- Your petitioner further shows to the court that by 
reason of the fact that the duties of the administrators of 
said estate have ceased, due to the approval of their final 
account, and the refusal of the distributees to accept the 
assets of said estate, the estate of said decedent is being 
, subjected to depreciation and your petitioner is being sub- j 
jected to possible litigation for which it is in no wise res¬ 
ponsible or liable. In this connection this petitioner shows j 
to the court the following facts relating to said estate. 

* • • • • 


(25) There are between 300 and 400 separate items of 
personal assets which require active attention, including 
a number of personal notes and checks on which collections! 
must be made; and approximately 200 or 300 other assets 
which, although their value might be subject to some doubt, 
should receive some attention; and 26 pieces of real estate 
which need active management, 8 of which are improvedj 
and should receive active rental management; and since 
the ratification and approval of the final account of the 
administrators on August 11, 1936, there has been no one) 
in authority to attend to such matters. 

(26) A number of the items referred to in the 

* • 

54 preceeding paragraph are becoming barred by the 
statute of limitation and in order to prevent loss to 
the estate, F. Kegis Noel, Esquire, attorney for the defend! 
ant Jessie M. Van Senden, has filed suits on certain of the 
assets which were about to become outlawed. Such suitd 
are filed in the name of the said Jessie M. Van Senden inf 
dividually and as one of the distributees of said estate and 
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also as purporting to act in her capacity as one of the ad¬ 
ministrators, but your petitioner is advised that there may 
be serious doubt as to her ability to maintain such suits 
and, if they cannot be maintained, then said assets will be 
lost to said estate. 

(27) During the period of seven years of the adminis¬ 
tration of this estate your petitioner was obliged to main¬ 
tain an organization for the sole purpose of handling the 
affairs of said estate, attending to collections, the payment 
of curtails, supervision of assets, etc., such organization 
consisting in part of specially trained assistants. Upon 
the approval of the aforesaid supplement to the Fifth and 
Final Account in August, 1936, your petitioner, its duties 
as administrator being completed, dismantled said organ¬ 
ization in expectation that a distribution would be made 
in accordance with the order passed in said administration 
cause on May 27, 1936, and said organization is therefore 
not now available to attend to the many affairs of said 
estate which require attention, even assuming that your 
petitioner was willing to continue such responsibility, which 
it is not.” 

The distributees Otto G. Van Senden, Lydia Lipper and 
Elizabeth Butterick answered said petition admitting the 
allegations thereof to be true, and joined in the relief 
prayed, but the distributee Jessie M. Van Senden made no 
answer thereto, and the distributee Cassie B. Tilton moved 
to dismiss the same. 

On May 9, 1938, prior to the expiration of 3 years from 
the expiration of the w r aiver of the statute of limitations 
executed by Baskin in July, 1934, the file relating to this 
ftlaim was again sent to Mr. Noel at his request, and on 
May 26, 1938, Mr. Noel reported that he had discussed the 
matter with Baskin’s attorney who continued to deny Bas¬ 
kin’s personal liability on the notes but offered to pay the 
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sum of $350.00 in settlement. Mr. Noel reported further 
that in view of the questionable liability of Baskin the of¬ 
fer should be accepted and asked that a paper be drawn 
authorizing such acceptance by the administrators. Mr. | 
Noel was advised that such offer was acceptable as far as 
the Company had any interest but that written authority j 

for such settlement should be obtained from the distribu- 
• • • | 
tees or their various attorneys, and said file was retained 

by him. 

On November 10, 1939, Cassie B. Tilton withdrew 
55 her motion to dismiss the equity suit originated by 
Otto G. Van Senden for the appointment of liqui-1 
dating trustees and filed an answer in which she admitted 
all of the allegations of the complaint and on November 
15, 1939, F. Regis Noel, Otto G. Van Senden and Charlesj 
J. Shellhorn were appointed trustees to receive the assets 
of the estate and liquidate them under the supervision 
of the Court. 

On December 29, 1939, all of the assets of said estate 
were delivered to the trustees and their receipt therefor 

obtained. I 

i 

On February 22, 1940, the trustees instituted a suit 
against Baskin on his notes to which Baskin pleaded on 
March 7, 1940, setting up among other defenses the plea 
of the statute of limitations. Summary judgment was 
granted on this plea in favor of Baskin, which judgment 
was affired by the Court of Appeals. 

On March 23, 1944, the trustees instituted this suit 
against the National Savings and Trust Company alonb 
for alleged damages claimed to have resulted from the 
notes becoming barred by the statute. This suit was insti¬ 
tuted more than three years after September 2,1938, whejn 
the Baskin notes became barred, and any cause of actiojn 
accrued for failure to collect, more than three years after 
the delivery of the assets to the plaintiff trustees on De- 


cember 29,1939, and more than three years after March 7, 
1940, on which date Baskin pleaded the statute of limita¬ 
tions to the claim made against him by the trustees in seek¬ 
ing to enforce payment of the notes, and so put the trustees 
upon notice of his claim that the statute had run and lia¬ 
bility on the notes lost by reason thereof. 

Lester A. Lawrence. 

Subscribed and sworn to before me this 31st day of May, 
1945. 

Jean Speaks, 
Notary Public, D. C. 
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72 Judgment for Defendant 

Filed February 1, 1946 

This cause came on to be heard on the motion of the 
plaintiffs for summary judgment, filed herein on May 19, 
1945, and the motion of the defendant for summary judg¬ 
ment, filed herein on June 1, 1945, and the same having 
been argued by counsel for the respective parties and con¬ 
sidered by the Court, it is by the Court this 1st day of 
February, 1946, 

ORDERED that the motion of the plaintiffs be, and the 
same hereby is, denied, and that the motion of the defend¬ 
ant be, and the same hereby is, granted and that judgment 
be entered for the defendant herein, with costs. 

F. Dickinson Letts, 

Justice. 

Seen: 

Bussell Hardy, 

* 


Attorney for Plaintiffs. 
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IN THE 

United States Court of Appeals 

For the District op Columbia. 


No. 9246. 


F. Regis Noel and Charles J. Shbllhobn, trustees, 

Appellants, 

v. 

National Savings and Trust Company, Appellee. 


BRIEF FOB APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Since the appellants * statement of the case does not set 
forth all facts material to the consideration of the question 
involved, and contains material which is considered irrele¬ 
vant to such question, it is deemed necessary to restate the 
facts. 

Herman W. Van Senden died on October 4, 1929, and on 
December 13, 1929, three administrators were appointed 
by the District Court of the United States for the District 
of Columbia, Jessie M. Van Senden (the widow), Otto G. 
Van Senden (a brother) and the appellee National Savings 
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and Trust Company (Tr. 2, Joint Appendix 3a). This ap¬ 
pointment of joint administrators was made for the pur¬ 
pose of granting the members of the family an active part 
in the administration affairs, and they did actively parti¬ 
cipate therein (Tr. 48, Joint Appendix 28a). 

Van Senden had been engaged in the business of money 
lending and among the assets of his estate were a large 
number of notes, some unsecured, some secured by col¬ 
lateral and some by deed of trust on real estate. Among 
the latter were the promissory notes of Maurice Baskin, in¬ 
volved in this suit, which were secured by a third deed of 
trust on the property known as Clifton Terrace Apart¬ 
ment, in the District of Columbia, the prior deeds of trust 
on which amounted to $1,000,000 (Tr. 49, Joint Appendix 
29a). These notes were part of a series of notes totalling 
$790,000 (Tr. 24, Joint Appendix 22a) and became payable 
by their terms on September 1, 1932 (Tr. 3, Joint Appen¬ 
dix 4a). 

Interest was paid on the Baskin notes to March 1, 1931, 
and on December 11, 1931, there was a foreclosure under 
the first deed of trust under which the property was bought 
in for less than the amount of the first trust (Tr. 49, Joint 
Appendix 30a) so that thereafter the notes were unsecured. 

In the early part of 1934 the Baskin notes were discussed 
by the three administrators and as a result they were 
placed in the hands of the then attorney for the administra¬ 
tors for collection (Tr. 49, Joint Appendix 30a). Mr. Bal¬ 
linger, the attorney, reported that Baskin denied personal 
liability and he was satisfied from his investigation that 
Baskin’s assets were limited, that a suit would probably 
throw him into bankruptcy, and that Baskin suggested that 
if the administrators would withhold suit until after Sep¬ 
tember 2,1935, on a waiver of the statute of limitations, but 
reserving all other defenses, he might be able to make some 
settlement; and Mr. Ballinger recommended this action be 
taken (Tr. 49, Joint Appendix 30a). Accordingly, a waiver 
was executed by Baskin and the three joint administrators 
withheld suit (Tr. 50, Joint Appendix 30a). 
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After the expiration of the time fixed in the waiver the 
three administrators again considered the matter of the 
notes and directed that the claim be referred to F. Regis 
Noel, Esq., for attention. The file was thereupon sent to 
him on December 20, 1935, and remained with him until 
returned on December 29, 1936 (Tr. 50, Joint Appendix 
31a) with no collection made. 

In the meantime the administrators had encountered dif¬ 
ficulties in closing out the administration of the estate and 
on May 8, 1936, Otto G. Van Senden, one of the adminis¬ 
trators, as well as a distributee, had filed a petition in the 
Probate Court reporting that the administrators had filed 
five accounts, including a final account, hut that Mrs. Van 
Senden had refused to execute any of them, that in anti¬ 
cipation or the early approval of the final account the ad¬ 
ministrators were curtailing their organization, that there 
were matters which required attention and the failure of 
Mrs. Van Senden to act would result in a loss to the heirs 
(Tr. 50, 51, Joint Appendix 31a, 32a). 

On May 27, 1936, the Probate Court ordered the filing of 
a final supplemental account and a distribution of the as¬ 
sets in kind (Tr. 51, Joint Appendix 32a). After further' 
difficulties with Mrs. Van Senden the accounts, including 
the supplemental final account, was approved by the Court 
on August 11, 1936, and the distributees were immediately 
sent forms of receipt and advised by letter to take speedy 
action so that none of the assets would become outlawed 
(Tr. 51, Joint Appendix 32a). On August 25,1936, receipts 
of all distributees, excepting only Mrs. Van Senden, were 
filed with the Court and the administrators dismantled their 
organization in anticipation of a distribution of the assets 
in accordance with the order of May 27,1936 (Tr. 52, Joint 
Appendix 33a). 

On October 9,1936, Mrs. Van Senden still having refused 
to receipt for her distributive share, Otto G. Van Senden 
filed a suit in equity for the appointment of a receiver, in 
which he referred specifically to the losses which would 
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occur if action was not taken. Other distributees answered 
admitting these allegations and joining in the prayer for 
relief, but action was blocked this time by Cassie B. Tilton, 
one of the distributees, who claimed she was not subject to 
this suit (Tr. 52, Joint Appendix 34a). 

Thereafter in March, 1937, the Probate Court made a 
further unsuccessful effort to effect distribution, followed 
by an effort on the part of appellee to have a receiver ap¬ 
pointed, all these proceedings putting the distributees upon 
notice that loss was apt to result from their actions (Tr. 
53, 54, Joint Appendix 34a, 35a, 36a). 

On May 8,1938, the file relating to the Baskin notes was 
again sent to Mr. Noel at his request. This action was 
taken prior to the expiration of three years from the date 
of the waiver executed by Baskin in July, 1934, and Mr. 
Noel reported that Baskin still denied personal liability on 
the notes but offered to pay $350.00 in settlement of the 
claim. Mr. Noel further reported that in view of the ques¬ 
tionable liability of Baskin the offer should be accepted, and 
was advised that it was acceptable to appellee but the other 
parties in interest should be consulted (Tr. 54, Joint Ap¬ 
pendix 36a, 37a). 

Finally Cassie B. Tilton withdrew her opposition to the 
appointment of trustees in the equity suit which had been 
filed by Otto G. Van Senden in October, 1936, and on Novem¬ 
ber 15,1939, F. Regis Noel, Otto G. Van Senden and Charles 
J. Shellhorn were appointed trustees to receive the assets 
of the estate and to liquidate them under the supervision of 
the Court (Tr. 55, Joint Appendix 37a). 

On December 29,1939, all of the assets of the estate were 
delivered to these trustees and their receipt therefor ob¬ 
tained (Tr. 55, Joint Appendix 37a). 

On February 22, 1940, the three trustees sued Baskin on 
his notes and Baskin pleaded to the suit on March 7, 1940, 
setting up, among other defenses, the statute of limitations 
(Tr. 55, Joint Appendix 37a). Summary judgment was en¬ 
tered by the District Court in favor of Baskin on the plea 
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of the statute, and that judgment was affirmed by this 
Court (Noel v. Baskin, 76 U. S. App. D. C. 332; 131 F. (2d) 
231). 

On March 23, 1944, the trustees instituted this present 
suit against the National Savings and Trust Company 
alone for damages claimed to have resulted from the Baskin 
notes becoming barred by the statute of limitations (Tr. 1, 
Joint Appendix 2a). 

The appellee answered this suit after a motion to dis¬ 
miss had been overruled (Tr. 12, Joint Appendix 12a). The 
defenses consisted of admissions and denials of the allega¬ 
tions of the complaint as required by the rules, the terms of 
an order of the District Court under which a continuance 
had been granted, estoppel, lack of parties, statute of limi¬ 
tations, no action in the plaintiffs, no personal liability on 
the part of Baskin so the notes had no value, the discharge 
of Baskin from liability, liability limited to $350 which the 
parties had refused to accept from Baskin, a change in the 
status of the administrators, and laches (Tr. 13-28, Joint 
Appendix 12a-25a). 

Thereafter the appellants moved for a summary judg¬ 
ment on the whole case (Tr. 29, Joint Appendix 26a) and 
the appellee moved for a summary judgment on the defense 
of the statute of limitations only (Tr. 47, Joint Appendix 
27a), filing with their motion an extensive affidavit of the 
assistant trust officer who had charge of the administration 
of the estate as far as appellee was concerned, this affi¬ 
davit setting up a general outline of the matter and giving 
specifically the critical dates which were involved in the 
question of the statute of limitations (Tr. 48-55, Joint Ap¬ 
pendix 28a-38a). No affidavits were filed by the appellants 
controverting any of these critical dates and they are not 
otherwise disputed in the record. 

After fully hearing the motions the District Court denied 
the motion of appellants ’ and granted the motion of ap¬ 
pellee on the statute of limitations (Tr. 72, Joint Appendix 
39a) and this appeal followed. 
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i 

STATUTE INVOLVED. 

i 

The statute involved is the general statute of limitations 
in force in the District of Columbia and the portion perti¬ 
nent to this appeal is printed by the appellants (Brief, p. 7). 

SUMMARY OF ARGUMENT. 

The Baskin notes actually became barred by limitations 
on September 1, 1938, at which time (assuming that under 
the facts there was any fault at all) a cause of action ac¬ 
crued against the administrators. Suit could have been 
filed against the administrators on September 2, 1938, and 
not having been filed until five years and six months later 
it was barred by the statute. 

If it is conceded for the purposes of argument that no 
suit would have been filed against the administrators until 
they were replaced by the trustee plaintiffs in this cause, 
then the appellants received all of the assets of the estate 
from the administrators on December 29, 1939, and could 
have immediately sued. Such a suit not having been filed 
until more than four years after that time it was barred 
by the statute. 

Even taking the contention of the appellants, that the ac¬ 
crual of a cause of action depended on whether Baskin 
would pay the notes or plead the statute, Baskin refused 
to pay the notes prior to February 22, 1940 (when appel¬ 
lants filed the suit against him), and Baskin pleaded the 
statute on March 7,1940. This suit was not filed until more 
than four years after Baskin himself pleaded the statute, 
and this suit was, therefore, barred by the statute. 

No statement of points on which appellants intended to 
rely on this appeal were ever filed, as contemplated by Rule 
75(d) of the Rules of Civil Procedure, and no portion of the 
brief on appeal is devoted to a showing of the alleged rights 
of appellants to a summary judgment in any event; and ac¬ 
tually the District Court properly overruled their motion 
for such a judgment. 
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, ARGUMENT. 

L 

The Alleged Cause of Action Against Appellee Accrued 
More Than Three Years Prior to the Institution of This 
Suit, and was Barred by the Statute of Limitations. 

Since the passage of time is important to the proper de¬ 
termination of this case, at the risk of repetition a brief 
resume of the outstanding dates follows: 

1929, December 13 (15 years before this suit) the three 
joint administrators were appointed. They received $11,000 
of Baskin notes which were a part of a third trust of 
$790,000 behind prior trusts of $1,000,000. 

1931, December 11 (13 years before this suit) the first 
trust was foreclosed and the Baskin notes left without se¬ 
curity. 

1932, September 1 (12 years before this suit) the Baskin 
notes became payable by their terms. 

1934, March 9, (10 years before this suit) the three ad¬ 
ministrators sent the claim to Mr. Ballinger for action. 
He reported Baskin’s questionable liability, lack of assets, 
and desire to enter into agreement waiving the statute but 
retaining other defenses. In July, 1934, that agreement was 
entered into. 

1935, December 19 (9 years before this suit) the three ad¬ 
ministrators sent the claim to Mr. Noel for action. 

1936, May 8 (8 years before this suit) the Probate Court 
approved the final account of the three administrators and 
ordered a distribution of the assets. 

1936, August 25 (8 years before this suit) the receipts of 
all distributees, excepting only Jessie M. Van Senden (who 
was also an administrator) were filed in the Probate Court. 

1936, October 9 (8 years before this suit) Otto G. Van 
Senden filed the equity suit in which appellants were even¬ 
tually appointed, and reported the condition of estate af¬ 
fairs. 
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1937, April 28 (7 years before this suit) the appellee filed 
in the same equity cause its own request for relief, and re¬ 
porting on the condition of estate affairs. 

1938, May 9 (6 years before this suit) the Baskin claim 
was again sent to Mr. Noel and he recommended acceptance 
of a settlement in the sum of $350, which appellee approved 
but no one else did (Joint Appendix 36a). 

1938, September 2 (5% years before this suit) the Baskin 
agreement expired and the claim against him became 
barred. During this time all parties had notice that claims 
were being outlawed, that the organization looking after 
the affairs of the estate had been dismantled and there was 
no one to look after matters; but the parties did nothing to 
relieve their own situation except to say the same things to 
the Court themselves in their own pleadings. 

1939, November 15 (4 years before this suit) the appel¬ 
lants were appointed trustees, and on December 29 actually 
received all the assets of the estate (Joint Appendix 37a). 

1940, February 22 (4 years before this suit) the appel¬ 
lants sued Baskin and on March 7th he pleaded the statute 
of limitations against their claim (Joint Appendix 37a). 

1944, March 23, this suit was filed; four years after the 
appellants received the cause of action, four years after 
Baskin had put them on notice of his intent to plead the 
statute, and almost six years after the cause of action 
against appellee (if any) had accrued (Joint Appendix 
37a). 

A. 

The cause of action “accrued” within the meaning of the 

statute when suit could have first been brought upon it. 

When the administrators did not file suit on the Baskin 
notes by September 1, 1938, (which was three years after 
the expiration of the date of the agreement not to plead the 
statute) the Baskin notes became barred by the statute. 
Suit could have been maintained against the administra¬ 
tors on the following day, September 2, 1938. This sup- 
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posed cause of action against the administrators was trans¬ 
ferred to the appellants with the delivery of the Baskin 
notes to them on December 29,1939. What was transferred 
to the appellants was the right of action against the ad¬ 
ministrators for negligence, which accrued September 2, | 

1938; but even assuming that a cause of action did not 
arise until the appellants received the assets, three years 
after that date expired Decembr 29, 1941. 

A cause of action “accrues” when suit may be first 
brought upon it, Hornblower v. George Washington Uni¬ 
versity, 31 App. D. C. 64, 72; Howard University v. Cassell, 

75 U. S. App. D. C., 75, 78,126 F. 2d 6; Amy v. Dubuque, 98 
U. S. 470, 474; Scovill v. Thayer, 105 U. S. 143, 153; Cum¬ 
mings Construction Co. v. Marbeloid Co., 51 F. 2d 906, 908; 
Royal Eocchange Assurance v. United States, 75 F. 2d 478, 
480. 

One of the earliest cases in the Supreme Court, Wilcox v. 
Plummer, 4 Pet. 172, is not unlike the case at bar in that 
there it was sought to hold an attorney liable for negligence 
in not suing on a note before it had become barred by the 
statute. Since the case seems determinative of the ques¬ 
tion here presented, and the facts must be extracted from 
a mass of material, the situation which was involved is pre¬ 
sented in detail: 

On January 28, 1820, Plummer, an attorney, was given 
for collection a note of Banks, dated October 2, 1819, pay¬ 
able two months after date to the order of Hawkins, and 
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endorsed by Hawkins. 

On February 7,1820, Plummer sued Banks alone, and ob¬ 
tained a judgment which proved uncollectible; and later, 
on February 8,1921, Plummer filed a suit against Hawkins, 
the endorser, but made the mistake of suing in the name 
of plaintiffs who did not hold the note. 

On November 9, 1822, the statute ran against the lia¬ 
bility of Hawkins, and when the suit was tried in April, 
1824, it resulted in a non-suit because of the improper plain¬ 
tiffs. An appeal was taken from the judgment of non-suit, 
and affirmed later. 
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On January 27, 1825, four years after the filing of the 
erroneous suit against Hawkins, Wilcox (the owner of the 
note) sued Plummer for his negligence. The suit was based, 
first, on the neglect of Plummer to sue Hawkins before his 
liability on the note was barred, the contention being that 
the cause of action accrued when Plummer failed to sue 
properly, resulting in the note being barred November 9, 
1822, and this suit being brought within three years after 
that date. Plummer claimed that this cause of action arose 
when suit should have been filed against Hawkins, i.e., a 
reasonable time after the note had been given to him for col¬ 
lection, and since this was in 1820 (and Wilcox sued in 
1825) the cause of action on this theory was barred. 

Wilcox presented as a second ground of his claim against 
Plummer his unskillful filing of the suit against Hawkins so 
that his liability on the note was barred before the suit was 
terminated, and contended that this cause of action accrued 
when the court decided that the action had been improperly 
brought, and since that was in April 1824 this action was 
within the three year period. Plummer claimed with re¬ 
spect to this cause of action that it arose when he made 
the error of filing suit in the name of the wrong plaintiff, 
and since this was in 1820 the cause of action on this theory 
was also barred. 

Mr. Wirt and Mr. Webster appeared for the parties when 
they got to the Supreme Court. Mr. Wirt argued there for 
Wilcox (a) that the cause of action against Plummer did 
not arise until the liability of Hawkins was lost, (b) that 
it was not the neglect of 1 year or 2 years but the continued 
neglect of 3 years in bringing suit that permitted the lia¬ 
bility of Hawkins to become barred, and therefore it was 
only at the end of the whole period when the claim was lost 
that the cause of action arose against Plummer, and (c) 
that the cause of action accrued only from the time when 
Wilcox was damaged by the loss of his claim against 
Hawkins, and did not accrue at the time of the improper 
suit by Plummer, and therefore Wilcox was not damaged 
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until November 9, 1822, when the statute ran against 
Hawkins. 

Mr. Webster argued for Plummer that the cause of action 
on the first claim arose when Plummer delayed for more 
than two years before suing Hawkins at all, which was ac¬ 
tionable negligence; and that when Plummer filed the erro¬ 
neous suit, that was actionable negligence and a cause of! 
action immediately rose under the second claim. 

The Supreme Court held that a cause of action accrued 
to Wilcox, and the statute of limitations began to run, at! 
the time when Plummer should have filed a proper suit, and 
therefore Wilcox’s suit was barred, saying: 

l 

“. . . the only question in the case is whether the| 
statute runs from the time the action accrued or from 
the time that the damage is developed or becomes defi- ! 
nite. And this we hardly feel at liberty to treat as an j 
open question. 


The ground of action here is a contract to act dili- ! 
gently and skillfully; and both the contract and the j 
breach of it admit of a definite assignment of date, j 
When might this action have been instituted, is the j 
question; for from that time the statute must run. 

• • • * • * • * % *i 

The opinion of this court will have to be . . . the cause | 
of action arose at the time when the attorney ought to 
. have sued the endorser.” 

Paraphrasing Wilcox v. Plummer, and applying it to this i 
case, “the cause of action against the administrators arose 
at the time when the administrators ought to have sued 
Baskin on the notes.” According to appellants, the admin¬ 
istrators ought to have sued Baskin not later than Sep¬ 
tember 1, 1938, so that a cause of action against the ad- ' 
ministrators arose not later than September 2, 1938, and ! 
when suit was not filed on this cause of action by Septem¬ 
ber 1,1941, the cause of action was barred. 

Appellants have previously attempted to distinguish the 
case of Wilcox v. Plummer, and avoid its consequences, by 
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saying that action was for breach of contract, this is for 
tort; the attorney was a contracting party, the administra¬ 
tors are fiduciaries; the attorney tried to collect, the admin¬ 
istrators did not try; there was no contingency involved 
because Hawkins had pleaded the statute and the plea had 
been sustained, while here this Court had not decided the 
validity of Baskin’s plea. If the principle of law decided 
in the Wilcox-Plummer case is understood, i.e., that a cause 
of action accrued “when the attorney (administrators) 
ought to have sued the endorser (maker, Baskin),” then 
the fallacy of any such attempted distinctions is apparent. 
No different rule as to the time when a cause of action 
accrues is applied because the action is in some particular 
form, or because the dereliction is that of a fiduciary, or 
because one tried to collect and the other did not, or be¬ 
cause the appellants choose to gamble with what the courts 
< would do. 

B. 

There is no condition precedent in this case which avoids 
the application of the statute of limitations. 

The position taken by appellants in their brief is that 
there were contingencies involved here, and until those con¬ 
tingencies occurred no suit could be filed against the ad¬ 
ministrators (Brief, pp. 10-19). These conditions prece¬ 
dent are stated to be, (1) would Baskin refuse to pay, (2) 
would he plead the statute, (3) would his plea be sustained 
(Brief, p. 10). If those are conditions precedent which 
stop the accrual of a cause of action, then the appellants 
'had only to carry their case with Baskin to the Supreme 
Court in order to toll the statute of limitations still longer, 
because if they have the right to await the decision of the 
lowest court available, they have an equal right to await 
the outcome of the case in the highest court available. 

The judgment of the court was not the negligence of the 
administrators; the negligence for which they expressly 
claim redress is the failure of the administrators to sue 
Baskin before his notes were barred (Tr. 1, Joint Appendix 
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2a); the judgment of the court could only be evidence that 
the administrators might have been negligent in not suing 
him. . / 

The amount of damage which might be recoverable makes 
no difference in the time of accrual of the cause of action. 

The administrators could have been sued on September 2, 

1938, for failing to take action to collect the Baskin notes: 

* 

“Perhaps, in that event, no more than nominal dam¬ 
ages may be proved and no more recovered; but, on the 
other hand it is perfectly clear that the proof of actual 
damage may extend to facts that occur and grow out of 
injury, even up to the day of the verdict. If so, it is 
clear that the damage is not the cause of action.” Wil¬ 
cox v. Plummer, p. 182 

“A right of action accrues whenever such a breach 
of duty or contract has occurred, or such a wrong has 
been sustained, as will give a right to then bring and 
sustain a suit. That the statute begins to run from the ! 
time that a right of action accrues, without regard to 
when the actual damage results, is well settled, (citing | 
cases) • 

If an act occur, whether it be breach of contract or 
duty which one owes to another, or the happening of j 
a wrong, whether wilful or negligent, by which one j 
sustains an injury, however slight, for which the law j 
gives a remedy, that starts the statute. That nominal j 
damages would be recoverable for the breach or for 
the wrong is enough. The fact that actual or substan¬ 
tial damages were not discovered, or did not occur, j 
until later, is of no consequence. The act itself, which 
is the ground of action, cannot be legally separated j 
from its consequences. Were this so, successive actions 
might be brought in many cases of contract and tort as l 
the damages developed, although all the consequential j 
injuries had one common root in the single original 
breach or wrong. This would in effect nullify the stat¬ 
ute.” 

Mr. Justice Lurton in Aachen Fire Ins. Co., v. Mor¬ 
ton, 156 Fed. 654. 
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“The amount or kind of damages recoverable on 
breach is immaterial; it is the existence of a right of 
action that ‘starts the statute’ of limitations.” 

In Re H. L. Herbert & Co., 262 Fed. 682 

In Royal Exchange Assurance v. United States, 6 F. 
Supp. 689 (affirmed 75 F. 2d 478) it was contended that 
the cause of action did not accrue when a ship stranded 
and damaged the cargo, but accrued only after salvage op¬ 
erations were finished and it was ascertained that delivery 
could not be made: 

“In the present suits, the Fleet Corporation was un¬ 
der a contract obligation to deliver the wine and lum¬ 
ber at Cardiff; and, when the vessel stranded on Feb¬ 
ruary 12, 1920, and as a result of the stranding the 
cargo became damaged, claims for loss immediately 
accrued in favor of the cargo owners, regardless of 
whether the claims sounded in contract or in tort (cit¬ 
ing cases, including Wilcox v. Plummer). This is so, 
even though the amount and extent of the damage 
could not be definitely ascertained until the termination 
of the salvage operations.” 

In affirming the case the Appellate Court said: 

“As the contract was broken on February 12, 1920, 
the period of limitation on the right to maintain an 
action for the breach began to run at that time regard¬ 
less of when, if ever, it becomes possible to prove sub¬ 
stantial damages.” (75 F. (2) 478, 480) 


C. 

Appellants’ cases not in point. 

The cases cited by the appellants in their brief (pp. 12- 
19) are not contrary to the contention here made, for the 
reason that those cases involve true conditions precedent; 
for example, (1) involving the necessity of establishing the 
right to an office before the salary can be sued for, Donovan 
v. Dickson, 37 N. D. 404 referred to on page 16 of appellants’ 
brief; (2) involving a breach of official duty, where the 
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wrong is to the public generally and no suit can be brought 
until someone suffers special damage, People v. Schayer, 59 j 
Pac. 409, referred to on page 13 of appellants’ brief; (3) 
involving the breach of a bond which is conditioned upon j 
reversal of a case, Lamb v. Ewing , 54 F. 269, referred to on 
page 16 of appellants’ brief; (4) involving the liability of 
bank stockholders, whose liability depends on a prior de¬ 
termination of insolvency and assessment, Blackburn v. 
Irvine , 205 F. 217, King v. Pomeroy , 121 F. 287, referred to | 
on pages 17 and 18 of appellants’ brief; (5) involving the 
right of refund of an illegally collected tax, where the 
validity of the tax must be first determined, Eyerly v. 
Board , 77 Iowa 470, referred to on page 13 of appellants’| 
brief; (6) involving liability on bonds, where the validity of 
the bonds must be first determined, Township of Grant v. i 
Reno , 107 Mich. 409, referred to on page 15 of appellants’ 
brief; (7) and other cases where only secondary liability is j 
involved, Powell v. Oregoniam Ry. Co., 38 F. 187, referred, 
to on page 19 of appellants’ brief. 

The distinction between such cases and the one at bar 
is brought out by Justice Lurton in the Aachen Fire Insur¬ 
ance case , supra , (156 F. 654). In that case the insurance 
company cancelled a policy held by one Graham but which 
he said he could not then surrender because it had been' 
misplaced; and Graham entered into a written agreementj 
with the company to make no claim under the policy andj 
to return it when found. Instead of doing that he lateil 
assigned it to Stone who sued on it and recovered the 
amount of the policy. The insurance company then sued 
Morton, as Graham’s administrator, to recover the loss 
from him, but the court held that the cause of action had 
accrued to the insurance company at the time of the assign¬ 
ment of the policy to Stone in contravention of the agree+ 
ment to surrender it to the company and was barred by the 
statute. Justice Lurton says, page 657: 

“ There is a class of actions for consequential dam r 
ages which are distinguishable from the class to which 
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we refer and from the one at bar. The breach of duty 
or other wrongful act may or may not be legally in¬ 
jurious to the plaintiff until he has suffered some con¬ 
sequence therefrom. Thus a railway may be operated 
without the exercise of statutory precautions intended 
to safeguard the public. But, until one has sustained 
some injury in consequence, he has no right of action. 
It is the duty of a municipality to maintain its streets 
so that they may be safely used by the public. But 
the mere fact that a street is in a dangerous condition 
will not give a right of action to everyone who chooses 
to sue. It is only when some injury has occurred as a 
consequence that the statute begins to run.against the 
insured person’s right of action. One may maintain a 
dangerous wall along a public street, but no individual 
right of action against him will arise until some injury 
shall result. If one has the legal right to take coal or 
other minerals below the surface of premises occupied 
by another, he owes that person the duty of doing it in 
such manner as will not disturb his enjoyment of the 
surface. But until the enjoyment of the surface prem¬ 
ises is interfered with no right of action arises for the 
breach of this duty. 

The case of State v. McClellan, 113 Tenn. 616, has been 
relied on by the plaintiff in error as an authority hold¬ 
ing that it is the occurrence of actual damage which 
starts the statute. That was an action upon the official 
bond of a register of deeds, etc., for damages resulting 
from his failure to correctly register a deed placed in 
his hands for that purpose by the plaintiff. It was held 
that the statute of limitations did not begin to run until 
the plaintiff had sustained some injury in consequence. 
But this was placed upon the well recognized distinc¬ 
tion between the liability of a public official for a breach 
of official duty and the right of action which may arise 
between persons having only private relations with 
each other when there has been a breach of some con¬ 
tract or duty which one personally owes to the other. 

• •«•••••• 

The later Iowa case of Russell v. Abstract Co., 78 Iowa 
216, illustrates the distinction. That was an action 
against a private abstract company. It was held that 
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the statute began to run when an erroneous abstract 
was furnished, although the damage did not result un- 

* til later. 

• •••••••• 

The ground of the present action is the wrongful as¬ 
signment of the policy of insurance to Stone. That was 
a breach of his express agreement to deliver the same 
to the company ‘ forthwith’ when it should be found. 
That act was also in direct contravention of his implied 
obligation, in view of the averments of the declaration 
in respect of the actual intent of the parties as to the 
full cancellation of the policy and his ‘affirmation and 
representations’ as to the full effectiveness of the ‘lost 
policy receipt’ as a cancellation of every interest which 
he claimed. Everything which followed was the plain 
result or consequence of that act, whether we treat it 
as a mere breach of contract or a tortous and wrongful 
act in view of his obligations and relations to the in¬ 
surance company. A right of action then arose. That 
the damages immediately accruing may have bqen 
purely nominal does not alter the case. For the nom¬ 
inal damages the plaintiff might have maintained its 
suit. Actual damages accrued when suit was actually 
brought upon the policy for the company was then com¬ 
pelled to incur the expense of a defense, and, when 
judgment was legally rendered for the amount of the 
policy, with interest and costs, the full extent of the 
injury done by the act of assignment was determined. 
The act of wrongfully assigning the policy is the cause 
of action or plaintiff has stated none, and the damages 
which resulted cannot be legally separated from the act 
which constituted the legal wrong which lies at the 
foundation of this suit.” 

Justice Lurton concludes his opinion by referring to and 
quoting from the WUcox-Plummer case as follows: 

“ ‘When the attorney was chargeable with negli¬ 
gence or unskillfulness, his contract was violated, and 
the action might have been sustained immediately. 
Perhaps, in that event, no more than nominal damages 
may be proved, and no more recovered; but, on the 
other hand, it is perfectly clear that the proof of ac- 
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tual damage may extend to facts that occur and grow 
out of the injury, even up to the day of the verdict. If 
so, it is clear the damage is not the cause of action. This 
is fully illustrated by the case from Salkeld and Mod¬ 
ern, in which a plaintiff, having previously recovered 
for an assault, afterwards sought indemnity for a very 
serious effect of the assault, which could not have been 
anticipated, and of consequence could not have been 
compensated in making up the verdict. 

The cases are numerous and conclusive on this doc¬ 
trine. As long ago as the 20th Eliz. (Cro. Eliz. 53), 
this was one of the points ruled in the Sheriffs of Nor- 
which v. Bradshaw. And the case was a strong one ; 
for it was altogether problematical whether the plain¬ 
tiffs ever should sustain any damages from the injury. 
This principle has often been applied to the very plea 
here set up, and in some very modern cases. That of 
Battery v. Faulkner, 3 B. & Aid. 288, was exactly this 
case; for there the damage depended upon the issue of 
another suit, and could not be assessed by a jury until 
the final result of that suit was definitely known. Yet 
it was held that the plaintiff should have instituted his 
action, and he was barred for not doing so.’ ” 

m. 

The Statute of Limitations is Applicable to This Claim and 
the Administrator May Plead It. 

The contention that the statute cannot be applied in this 
case is made by the appellants for the first time; the record 
does not show that the question now argued on pages 20 to 
21 of appellants’ brief was presented to the trial court, 
for the simple reason that it never was so presented. There¬ 
fore, the short answer to this argument might be that this 
court does not have before it matters which are not properly 
presented to the lower court ( Byrne v. Morrison, 25 App. 
D. C. 72, 76; United States ex rel. Laws v. Davenport, 34 
App. D. C. 502, 505; Cohen v. Cohen, 47 App. D. C. 129,133; 
Schaff v. Claxton, 79 U. S. App. D. C. 207, 208, 144 F. 2d 
532). 


However, this would be an unsatisfactory way to dispose j 
of a matter which has several perfectly satisfactory an- j 
swers: First, the alleged principle of law is not applicable | 
to this case; second, under the law of the District of Colum¬ 
bia appellee can plead the statute. 

A. 

The statement, that being a fiduciary appellee may not 
plead the statute of limitations, is not applicable to this 
case. 

The statement of the appellants, that the appellee, being j 
a fiduciary, may not escape liability for negligence by 
pleading the statute of limitations is, according to Bogert 
on Trusts and Trustees, voL 4, sec. 951, p.^757, 4 ‘an ambigu¬ 
ous statement which needs explanation.” The explanation 
is that during the continuation of the trust there is no ad¬ 
verse holding by the trustee and there is no need for the 
application of the statute of limitations; but if the trust 
is repudiated or violated by the trustee, and the benefici¬ 
aries know it, the statute then begins to run (sec. 951, p. 
2758); and if the trustee makes a settlement and turns 
over possession of the trust property, the statute of lim- | 
itations begins to run against the beneficiary from that time 
(sec. 951, p. 2762). 

Since the statute of limitations begins to run as to a cause 
of action against a trustee (assuming appellee is one) when 
the trust is repudiated or violated by the trustee, it must 
be observed that before contending that appellee could not 
plead the statute, the appellants argued in effect, the ap¬ 
pellee had repudiated its duties as administrator (Brief, 
p. 5, 9). To support that contention appellants quote from 
a petition allegedly filed in August, 1936 (Brief, p. 5), ac¬ 
tually not filed until April, 1937 (Tr. 104), in the equity j 
cause in which appellants were appointed. An examination 
of this petition will show that the appellee took the position 
that its duties had ceased due to the. approval of the final 
account of the administrators and the arbitrary refusal of 
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one distributee to receive the assets and that it was not 
willing to have any further responsibility in connection with 
the estate (Tr. 104-118). If this had been one of the points 
designated for argument on appeal, the appellee would also 
have inserted in the present record a showing that all of the 
beneficiaries of the estate (for whom the appellants are 
now acting) either answered this petition and admitted its 
allegations, or failed to answer after having been served 
therewith. 

The record before this Court does show, however, that 

| 7 

in May, 1936, the beneficiaries were put on notice of the 
curtailing of the organization which had been looking after 
estate affairs (Tr. 50, Joint Appendix 31a); that in August, 
1936, they were again put on notice by letters to them (Tr. 
51, Joint Appendix 32a); and that in October, 1936, all the 
beneficiaries were again put upon notice by the allegations 
of the complaint filed in the cause in which appellants were 
appointed trustees (Tr. 52, Joint Appendix 33a). The en¬ 
tire record contained in the files below will show many more 
instances of notice to the beneficiaries that it was consid¬ 
ered that the duties of the administrators were at an end, 
and they would be in the record before this court had proper 
points on appeal been filed. If necessary, this court has 
power to remedy the defect by requesting the production of 
the original files. 

If is also true that if a trustee makes a settlement and 
turns over the trust property, the statute of limitations 
begins to run from that time as to any cause of action 
against him; therefore it should again be noted that the ap¬ 
pellants contend that “the legal responsibility of the bank 
as administrator was not ended until November, 1939,” 
(Brief, p. 5). In November, 1939, the appellants were ap¬ 
pointed trustees to take over all assets of the Van Senden 
estate (Tr. 119), and on December 29,1939, all of the assets 
were actually delivered to appellants and their receipt taken 
(Tr. 55, Joint Appendix 37a). 

Therefore, if, as appellants contend, the appellee did re¬ 
pudiate its duties as one of the administrators in 1936 or 
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1937, and did account for and deliver all assets in 1939, cer¬ 
tainly the statute began to run as to any claim against it 
not later than 1939, and was therefore, barred in 1942, or 
two years before this suit was filed. Authorities for these 
contentions are set forth in the next portion of this brief 
and are not repeated here. 


B. 


Under the law of the District of Columbia the appellee may 
plead the statute of limitations. 

The case of Darling v. Birney , 54 App. D. C. 318, 297 F. 
1011, is referred to by appellants as containing obiter lan¬ 
guage to the effect that a trustee may plead the statute, but 
it actually involved that point and determined it. The basis 
of the complaint in that case was that Mr. Birney, while 
acting as an executor, had settled a liability on a note for 
$40,000 when actually $76,000 was due, and it was sought to 
require him to personally account for the difference of $36,- 
000. Long before the suit was filed Mr. Birney had com¬ 
pleted his accounting in the Probate Court and delivered 
the assets of the estate to a trustee; he pleaded these facts, 
denied any fraud or concealment, and among other defenses 
relied on the statute of limitations. The trial court dis¬ 
missed the complaint, and that action was upheld by this 
Court. During course of its opinion this court, speaking 
of the statute of limitations, said as follows, page 323: 

“If the executor could be regarded as a trustee of the 
estate which he administered, that relation ended when 
his final accounts were settled and the residue of the 
estate determined by such settlement was turned over 
to the Washington Loan & Trust Company in accord¬ 
ance with the will of the testatrix. Clarke v. Boorman’s 
executors, 18 Wall. 493, 509, 21 L. Ed. 904. 

“The Washington Loan & Trust Company, on the 
distribution to it of what was left of the estate of Gay 
Beatrice Spranger, became the actual functioning and 
sole trustee thereof. It had prompt notice of the de¬ 
cree directing the executor to accept the sum of $40,- 
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473.75 in full satisfaction of Klingle’s note, and of the 
approval by the probate court of the final account of 
the executor. If the decree awarded less than should 
have been paid in satisfaction of Klingle’s note, or if 
the executor was careless or negligent in not securing 
a larger amount, or if the accounts were improvidently 
approved, a right of action immediately accrued to the 
Washington Loan & Trust Company as trustee to re¬ 
cover from the executor the difference between the ac¬ 
tual amount received by him and that which he should 
have collected. No such action was ever commenced, 
and the right to do so was barred by the statute long 
prior to the filing of appellant’s bill in equity. 

• ••••*••• 

• • • When the executor’s administration has been 
concluded, that is to say, when his final accounts have 
been approved and the balance of the estate remaining 
in his hands has been turned over to the parties entitled 
thereto, the statute of limitations begins to run against 
all persons, not laboring under a disability, who claim 
that the estate has not been fully accounted for, or that 
it has been wasted by negligent or careless administra¬ 
tion. 

“If the executor fraudulently or collusively accepted 
a less sum than was due on the Klingle notes, or if the 
decree directing him to accept a less amount than 
should have been paid in satisfaction of the notes was 
procured by fraud, or by the concealment of facts which 
should have been brought to the attention of the court, 
a court of equity might well ignore the bar of the stat¬ 
ute, if the appellants were not guilty of laches in en¬ 
forcing their rights. That doctrine, however, cannot 
be applied to this case, inasmuch as there was no evi¬ 
dence of fraud, collusion or concealment of facts, and 
no evidence of facts from which fraud might be prop¬ 
erly presumed.” 

In Clarke v. Boorma/n’s Executors, 18 Wallace 493, the 
Supreme Court held that a violation of a trust growing out 
of a mistaken construction of a will was barred by limita¬ 
tions, saying, page 509: 
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“It may be conceded that, so long as a trustee con¬ 
tinues to exercise his powers as trustee in regard to 
property, that he can be called to an account in regard 
to that trust. But when he has parted with all control j 
over the property, and has closed up his relation to j 
the trust, and no longer claims or exercises any au¬ 
thority under the trust, the principles which lie at the 
foundation of all statutes of limitation assert them¬ 
selves in his favor, and time begins to cover his past 
transgressions with her mantle of repose.’’ 

j 

The rule laid down in Darling v. Birney, swpra, has been 
approved by this court in the subsequent cases of Anglo- 
Colwmbian Development Co. v. Stapleton, 57 App. D. C. 209, 
19 F. 2d 683; Hurdle v. American Security & Trust Co., 59 
App. D. C. 58, 32 F. 2d 954, and Moran v. Schlosberg, 67 
App. D. C. 163, 90 F. 2d 408, and establishes that there is j 
no different rule applicable whether the action be consid- | 
ered as in law or in equity. 

It follows, therefore, that since it is the position of the 
appellants that appellee repudiated any trust after the final 
accounts of the administrators had been approved and the 
receipts of all distributees, excepting Jessie M. Van Senden, 
had been filed, and since the appellee had fully accounted 
in the Probate Court and delivered the assets in accordance 
with that accounting in December, 1939, the statute of lim¬ 
itations then began to run against the present claim for 
damages, and the appellee was entitled to the protection of 
the statute when this suit was filed. 


Appellants’ Right to a Summary Judgment. 

Appellants’ brief is directed to an attempt to show that 
the court below was wrong in entering a summary judgment 
for appellee on the statute of limitations. It makes no at¬ 
tempt to spell out any error in the denial of a summary 
judgment on the whole case as requested by appellants;! 
but it does conclude with the request that this court direct' 
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the entry of a judgment on the whole case in their favor. 
Therefore, some comment on that aspect of the case seems 
necessary. 

It is well settled now that one who moves for a summary 
judgment has the burden of demonstrating clearly the ab¬ 
sence of any genuine issue of fact and that any doubt is to 
be resolved against the movant (Wittlvn v. Giacalone, No. 
9000, decided by this court March 11, 1946, not officially 
reported, 74 W. L. R. 424). Without attempting to repeat 
the many facts and defenses pleaded in this cause, the fol¬ 
lowing are pointed to as material: 

Appellants pitch their case on the alleged domination 
and control of the appellee as administrator (Tr. 3, Joint 
Appendix 4a, Appellants’ Brief 2). That is denied by the 
answer (Tr. 14, Joint Appendix 13a). The deposition of 
Mr. Baird (Tr. 62, 64) referred to by appellants does not 
establish their claim as a fact. 

Appellants claim that the Baskin notes were an asset; but 
appellee denies that they had any value and says that Bas¬ 
kin had been discharged from liability on the notes before 
Van Senden got them (Tr. 25, Joint Appendix 23a) 
and that rents were received subsequently by the adminis¬ 
trators with knowledge of the arrangement which had been 
entered into (Tr. 26, Joint Appendix 24a). There is 
nothing in the record to deny these claims which are good 
defenses. 

Appellants claim that loss resulted because the appellee 
did not sue Baskin on his notes; but that is denied, and 
appellee says that the notes were sent to an attorney for 
collection in 1935 and again in 1938, that the attorney rec¬ 
ommended a settlement which was acceptable to appelle but 
the other joint administrators did nothing about it (Tr. 15, 
Joint Appendix 14a). 

The appellee pleaded the terms of an order of the Pro¬ 
bate Court which it is claimed absolved it from any liability 
for any delays after October 12,1936 (Tr. 16, Joint Appen¬ 
dix 15a); which is not dealt with by appellants. 
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The appellee claims that all parties were put on notice 
of the consequences of their refusal to accept the assets 
from the administrators after the administration had been 
completed and receipts of all but one distributee filed, and 
therefore they are estopped to claim any liability in this 
case (Tr. 17, Joint Appendix 16a). 

The appellee’s claims that Baskin was relieved from per¬ 
sonal liability, that Van Sanden later received the notes 
with notice of this, of the property being conveyed to a 
trustee in satisfaction of Baskin’s liability and the receipt 
of rents from this trustee by the administrators with 
knowledge of the facts, and the question of laches, are all 
represented by facts pleaded in the answer; and there is 
nothing in the record to controvert them. 

Without belaboring the matter further, it seems obvious 
that there is not only one, but many, genuine issues of fact 
so far as the right of appellants to recover is concerned, and 
therefore no summary judgment on the whole case could be 
granted appellants. 

CONCLUSION. 

The cause of action and sued upon here is the alleged 
failure and neglect of the appellee, as one of three admin¬ 
istrators, to sue or otherwise enforce payment on the Bas¬ 
kin notes before they became barred by the statute on Sep¬ 
tember 2,1938, and so lost to the estate. 

That cause of action accrued on September 2, 1938, be¬ 
cause on that date suit could have been instituted for such 
alleged dereliction of duty. 

The fact that only nominal damages might have been re¬ 
coverable at that time did not operate to stop the running 
of the statute or enlarge the cause of action. 

The subsequent action of the Court in holding that the 
Baskin notes were barred is not the negligence of the apel- 
lee and is not the cause of action sued upon. 

Assuming that there was no one who was then in a posi¬ 
tion to sue the administrators, the appellants could have 
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sued upon the cause of action immediately upon receiving 
the assets of the estate, December 29,1939. 

The appellants knew on March 7, 1940, when Baskin • 
pleaded the statute of limitations against their suit, that 
Baskin intended to escape liability on the notes on that 
ground, and they were not entitled to gamble on the outcome 
of that suit before making their claim against the adminis¬ 
trators. 

"Whether the cause of action sued on here is held to have 

’v * • 

accrqgd (l);when the Baskin notes actually become barred 
on September 2, 1938, or (2) when the appellants received 
the assets of the estate on December 29, 1939, or (3) when 
the appellants were put on notice that Baskin contended 
that the claim against him had been lost by limitations as 
shown by his plea filed on March 7, 1940, makes no actual 
difference; appellants did not file their suit against appellee 
until March 23, 1944, more than four years after the last 
date mentioned, and it was barred by the statute of limita- * 
tions. 

There was no genuine issue of fact with respect to this 
question and the court below properly granted the motion 
for summary judgment based on the statute of limitations, 
and properly denied summary judgment for appellants on 
the entire case; and the action of the court should be af¬ 
firmed. 


Respectfully submitted, 

Benjamin S. Minor, 
Arthur P. Drury, 

John M. Lynham, 

John E. Powell, 
Attorneys for Appellee . 




